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SUMMARY

J u dgm en t – J u d ge givin g ju d gm en t  pu rpor ted ly cla r ifyin g ea r lier
ju dgm en t – wh eth er  th e la t ter  ju dgm en t  t ru ly in terp reta t ive of
s om eth in g u n clea r  in  ea r lier  ju d gm en t  or  wh eth er  ea r lier  ju d gm en t
clea r  a n d  J u d ge on  la ter  occa s ion fu n ctu s  officio.
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HOWIE J A:
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[1 ] Th e res pon den t  s u ed  th e a ppella n t  for  ejectm en t  in  th e

Ma s eru  Su bord in a te Cou r t  in  ca s e 470 / 92 .  Th e p roper ty

con cern ed  wa s  s a id  in  th e s u m m on s  to be a  h ou s e.  In  a

la ter  ca s e in  th e s a m e cou r t  (1151 / 94 ) ejectm en t  wa s

s ou gh t  by a n d  a ga in s t  th e s a m e pa r t ies .  Th e p roper ty

con cern ed  wa s  refer red  to in  th e s u m m on s  a s  th ree

u n n u m bered  res iden t ia l s ites .

[2 ] An  order  of ejectm en t  wa s  gra n ted .  It  wa s  given  in

ca s e 470 / 92 , bein g th e on ly ca s e of th e two wh ich

proceeded  to a  h ea r in g.  In  er ror  th e m a gis tra te refer red  to

th e th ree u n n u m bered  s ites . Th e m a gis tra te’s  order  h a s  n ot

been  in clu ded  in  th e record .

[3 ] Th e a ppella n t  a ppea led  to th e High  Cou r t  in  ca s e

CIV/ A/ 21 / 04  a ga in s t  th e ejectm en t  order  given  in  ca s e

470 / 92 .  Th e a ppea l wa s  h ea rd  by Mofolo J .  He dea lt  with
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th e m a t ter  on  th e ba s is  th a t  th e is s u e before h im

con cern ed  th e th ree u n n u m bered  s ites .  He fou n d  th a t  two

s ites  were th e p roper ty of th e res pon den t  a n d  th a t  th e th ird

wa s  th e p roper ty of th e a ppella n t . However  h e con clu ded

h is  ju dgm en t  with ou t  m a kin g a n y order .  Th a t  wa s  on  12

Au gu s t  2005 .

[4 ] Beca u s e th e s ite con s idered by Mofolo J  to be th a t  of

th e defen da n t  h a d  been  s old  by on e Ma ka lo Ra kom ets i to

Ma n eo Mos oeu n ya n e in  1992 , Ma n eo a n d  h er  h u s ba n d

a pp lied  in  th e High  Cou r t  in  J u ly 2009  for  a n  order  in ter

a lia  s ta yin g th e res pect ive ju dgm en ts  of th e m a gis tra te a n d

Mofolo J  pen d in g res cis s ion  of th e ju dgm en t  of Mofolo J

(s tra n gely en ou gh  n ot a ls o th e order  of th e m a gis tra te) a s

h a vin g been  gra n ted  in  er ror  with ou t  th eir  h a vin g been

join ed  a s  pa r t ies  before th e m a gis tra te a n d  on  a ppea l.



4

[5 ] A ru le n is i h a vin g been  gra n ted  in  Au gu s t  2009

provis ion a lly gra n t in g th a t  relief, th e ru le wa s  con firm ed  by

Ma h a s e J  in  Sep tem ber  2009 .  Pa ra gra ph s  (b ) a n d  (c) of h er

order  rea d  (in  s o fa r  a s  is  releva n t) –

“(b ) Th e fin a l ju dgm en t  delivered  on  th e 12 th da y of

Au gu s t  2005  by th e Hon ou ra b le Mr. J u s t ice G.N.

Mofolo is  s ta yed .

(c) Th e s a id  ju dgm en t  . . . . (is ) rescin ded  a n d  s et  a s ide

a s  h a vin g been  gra n ted  in  error”.

[6 ] Apa r t  from  th e er ror  in  n ot  join in g th e Mos oeu n ya n es ,

th e er ror  m a de by th e m a gis tra te a n d  Mofolo J  wa s  to

rega rd  th e ejectm en t  p roceed in gs  a s  a pp lica b le to th e

u n n u m bered  s ites  in s tea d  of th e h ou s e.

[7 ] In  s eek in g res cis s ion  th e Mos oeu n ya n es  m a de it  p la in

th a t  res cis s ion  wa s  s ou gh t  of th e wh ole ju dgm en t  of Mofolo

J .  No dou b t  it  wou ld  h a ve been  pos s ib le to lim it  th e
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res cis s ion  s ou gh t  h a d  Mofolo J  m a de a n  order  dea lin g

s epa ra tely with  th e oth er  s ites  on  th e on e h a n d  a n d  th eir

s ite on  th e oth er .  Beca u s e th e J u dge m a de n o order  a t  a ll

th e form u la t ion  of s u ch  lim ited  res cis s ion  wa s  m a de

d ifficu lt .  Bu t  it  wa s  n ot  even  a t tem pted .

[8 ] Aggr ieved  by th e b rea d th  of th e order  of Ma h a s e J , th e

res pon den t  la u n ch ed  th e a pp lica t ion  wh ich  h a s  led  to th is

a ppea l.  He a pp lied  for  a  decla ra tor ba s ed  on  wh a t  h e

con ten ded  wa s  th e p roper  con s tru ct ion  of th a t  order

n a m ely, th a t  Ma h a s e J ’s  order  res cin ded  th e ju dgm en t  of

Mofolo J  on ly in  s o fa r  a s  th e Mos oeu n ya n e s ite wa s

con cern ed  a n d -

“d id  n ot  a ffect  th e ju dgm en t  a n d  order  of Mofolo J  … to

th e exten t  to wh ich  th a t  ju dgm en t  a n d  order  rela ted  to

th e oth er  two s ites  … wh ich a re u n la wfu lly occu p ied  by

(th e a ppella n t).”

As  a lrea dy obs erved  Mofolo J  m a de n o order .
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[9 ] Th e a pp lica t ion  for  th e decla ra tor refer red  to ca m e

before Ma h a s e J  wh o ga ve a  ju dgm en t  on  14  Sep tem ber

2011  cu lm in a t in g in  th e s ta tem en t  th a t -

“th e ju dgm en t of m y b roth er  Mofolo J  h a s  s in ce (s ic) been

rescin ded  in  so fa r  a s  con cern s  th e (Mosoeu n ya n e) s ite

on ly.”

Th e word  “s in ce” wa s  in a ppropr ia te.  Th ere wa s  n o

in terven in g order  wh ich  lim ited  Mofolo J ’s  ju dgm en t .  Th a t

lim ita t ion  wa s  a t tem p ted  s olely by Ma h a s e J  in h er

ju dgm en t  of Sep tem ber  2011  th a t  is  n ow th e s u b ject  of th e

a ppea l.

[10] Th e a rgu m en t  for  th e a ppella n t  wa s  th a t  th e order  of

Ma h a s e J  of Sep tem ber  2009  wa s  u n a m bigu ou s  a n d  th a t

th erea fter  th e lea rn ed  J u dge wa s fu n ctu s  officio.  For  th e

res pon den t  it  wa s  s a id  th a t  th e order  m ea n t , on  a  p roper
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con s tru ct ion , th a t  th e res cis s ion  wa s  lim ited  to th e

Mos oeu n ya n e s ite.

[11] Cou n s el for  th e res pon den t  wa s  d r iven  to a rgu e th a t

th e order  in  con ten t ion  wa s  a m bigu ou s wh en  rea d  in  th e

ligh t  of th e fa ct  th a t  t h ere were a dm it ted ly th ree s ites  a n d

th a t  th e Mos oeu n ya n es ’ by n ow u n d is pu ted  cla im  to on e of

th em  m ea n t  th a t  res cis s ion  wa s  on ly n eces s a ry in  res pect

of th a t  s ite.  In  th e Mos oeu n ya n e a pp lica t ion  th e

res pon den t  filed  a  n ot ice of oppos it ion  bu t  th e record

con ta in s  n o oppos in g a ffida vit  by h im – if h e ever  d id

depos e to on e.  Nor  does  h is  fou n d in g a ffida vit  in  th e

pres en t  p roceed in gs  refer  to a n y s u ch  oppos it ion .

[12] Th e con text  p rovided  by th e Mos oeu n ya n e a pp lica t ion

a n d  th e order  by Ma h a s e J  of Sep tem ber 2009  m a kes  it

clea r  th a t  th a t  a pp lica t ion  wa s  n ot  a im ed  a t  a ch ievin g a



8

lim ited  res cis s ion  of Mofolo J ’s  order . Th e a pp lica n ts

wa n ted  it  s et a s ide in  its  en t irety.  Th eir  pu rpos e wa s , n o

dou bt , th a t  th ey wou ld  h a ve th e oppor tu n ity to join  in  th e

ejectm en t proceed in gs  a n d  a ch ieve a  res u lt  fa vou ra b le to

th em s elves .  Ma h a s e J ’s  order  of Sep tem ber  2009  rea ds

con s is ten t ly with  s u ch  a n  ob ject ive on  th e pa r t  of th e

Mos oeu n ya n es .  Her  order  wa s  s h or t , s im p le a n d  clea r .

Moreover , a  lim ited  res cis s ion s  of Mofolo J ’s  order  wou ld

n ot  a s s is t  given  th a t  th e m a gis tra te’s  order  s t ill s u bs is ted

a n d  in volved  a ll th ree s ites . In deed  th e m a gis tra te’s  order

s t ill s ta n ds .

[13] I con clu de th a t  Ma h a s e J ’s  order  of Sep tem ber  2009

wa s  u n a m bigu ou s  n ot  on ly wh en  rea d  in  is ola t ion  b u t  a ls o

wh en  rea d  in  con text .  It  is  n ot  open  to th e con s tru ct ion

u rged  u pon  u s  by cou n s el for  th e res pon den t .  Ha vin g
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m a de it , th e lea rn ed  J u dge wa s  th erea fter fu n ctu s  officio

a n d  cou ld  n ot  a m en d  it .

[14] In  th e res u lt  th e a ppea l m u s t  s u cceed .  Th e order of

th is  Cou r t  is  a s  follows :

1 . Th e a ppea l is  a llowed , with  cos ts .

2 . Th e order  of th e cou r t  below da ted  14

Sep tem ber  2011  is  s et  a s ide.  In  it s  s tea d  th e

followin g order  is  m a de:

“Th e  a p p lic a t ion  is  d is m is s e d  wit h
c os t s ”.

____________________
C.T. HOWIE

J USTICE OF APPEAL

I a gree:
____________________

I.G. FARLAM
J USTICE OF APPEAL

I a gree:
______________________

M.E. TEELE
ACTING J USTICE OF APPEAL
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For  th e a ppella n t : Adv. R.D. Set lojoa n e
For  th e res pon den t: Adv. K. Ndebele


