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Varn den Heever, A J A

The pre-history to the matter which is on appeal before
us, may be gleaned from the racord on appeal to have bsen a&as

follows.

In Faebruary of 1995, the Lessotho Uaiocn of Fublic
Employees {"LUPE") declared a dispure with the Ministry of HeaLtp
and Social Welfare in respect of the conditicns of employment of
nursing assistants employed Ly the Ministry who arse members of

LUPE.

instead of atracking, on behalf of its e&llegedly
disadvantaged members, the employer of those members; namely the
Ministry, LUPE on B February called a nation-wide strile by all
of its members who were nursing sssistaats. The hospital of the
Legotho Evangelical Church at Movija konown as 3cott Hospital was
caught totelly vunawares, and all efforts by dits Hoard of
Mangement, through its Admicistcator who is also the Secretary
of the Board, to discover what the grievances of its striking
workers were2, were fruitless. The lattaer refused either to
listen or talk to management. On the fifth day of the strike,
the 13th of February, the workers were given an-ultimatum: to
return to work by li.OD a.m,, oY Lo give reasons in writing why
they ehould not be summarily dismizaed. The striking assistants

did aeither. They were accordingly dismissed later that day.
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The Administrator advised them by letter that the Board of the
lhospital had directed that "you be and you are hevebhy disaissed
with immedisate effect"lby reason of thelr breach of contract:
their failure to work és abliged in terms of their coutracts,.

without explanation of cheir faiiure to do so.

Since 3Scott Hospital , is an institution providing
esgential services, the Minister of Labour and Employment, being
informed on 24th February that a trade dispute existed there,
took proceedings in terms of section 232(1) of tﬁe Lebour Code.
The Hospital did not accept the recommendation of the Labour:
Commissiconer which followed, namaly that it should reconsider its
decision to dismiss its nursinyg assistants who kad participated
in the strike. The Minister than launched an applicatica in the
Labour Court, LC case 40\%5, in tsrms of section 232(45, aimerd
at compslling the partieas to “normsliss the operatiom of the
easential service” were the Labour Court ro find that'the work
stoppages and dismissals did interfere with the provisgion of an

gsgantial service.

Tii that matter, the Minigtar‘cited ali parties he
considered to have an interest in the matter: Scott Hospital,
and, éeparately, the Lesothe Evangelical Chusch and the
hoapital’s Board of Managementr ¢n the one hand: on the ovher, the
-"nursing assistants - Scott Hospital" and LUFPE., A list of namas
of those intended wundeg ﬁhe‘ re@levaat category of wursing
‘assistants, was annexed to the Minister's alffidavit. His

appiication was opposed by both lVactions. Papers were filed by
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managemant in which it was stated 1l.a. that the posts of the
dismisasad aséistanta had since been satisfactorily filled.
Management’'s attitude was accordingly thar there was no
disruption ot assential gervices reguirina minisaterial
intervention. No documents were filed by or on behalf of either
the listed assistants or their uaion, opposition being limited
to vtachaical objections. These ware that the women had no 1dcu

grandi, there being ae allegation that they wern assisted b%
their huskands; and that ths Unloo should not have besi joined
at all. Oo 11 April 199% the Labour Court rejectad the arguments
advanced by the representative who appeared on behall of both the
agsisitants and LUPE,. It upheld che contention of management’'s
Clawyer. It commented that the partiss were free to senk relisf
under othet sections of the Code: that the nursing sseistants had

indeed already done so in LT case 48\%5; but that the Minister’s

B

attempt to intervene was mizoonceived:

"The dismissal could oot be said o be disrupting the
esgential services as they ware an action actuelly
meant to normalise the situation at the hospital'.

it seems that the hospital had 1aunched an application
ian the High Court {or the evictio; of the sacked nursing
aasistvants from hospital premises which they were entitled to
cccupy ounly for as long as they were in the employ of the
hospital. This was not opposed, the aursing assistants pursuing
anly the parallel application No 48\490 ia the Lahour Court to

which that Court refserred in case 40\%5.

I their own appiicaticn, fhe pucaing asdisrants
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challenged their dismissal on two grounds -~

{a} that it had been ineffective;

{b) that it had bewn unfair;

In their statemént of facts the allsygation was made that the
Administrator had had ano authority to dismiss them. This power
vested ouly in the Bgard, in revms of the constitution of the
hoapitel, and the Board had nevar met and rcesclved to diasmiss
thaen. And they had not been given a hesaring before being

dismiszged,

The Labour Court found it unned=sssary to deal with
conteantion (b); which should in any event have received short
sheife. The nursing assisrtants had been Lbesesched to tell

mandagement what the motivation was for theilr striking. but hed

)

spurnad the opportumities tendeved. As regards contanticn {aj},
it is allegaed - and not denied - ithat the Lakour Tourt had belore
it copies o0f the papers in the Righ ©Court application for
eviction {CA & of 199%), and these iLncluded allegationa undar
oathh by the Administratcw as rto the rolie of rhe Ixecutive
Committee and the Board of Managemeat in the dismissal of ths
assiscants, as well as a copy of the resoluticn of the 3oard that

thie evicrica proceedings o iastitutsd.

Duariag tlhe hearing of LC case 4%\9% one must assume
that no evidence was tenderesd apart [rom the docuaentary evidence

a3 to the parallel High Court watoery, referraed to above.

T

Lecaording o the judgment of the Labour Court, whaich lies at the
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keart of our present proceediags, wamﬁggig‘.chmllénqed the
jurisdicrica of the Labour Court to decide on the lawfulness of
the dismissal 6f the agsistants, boch iatriasically and by reason
of the High Court applicatiown. ‘'Ihis a:gﬁment was couantered by

one that since in the High Court it was LUPE that had been cited,

oot the individuals, the High {ourt application was ivrelevaat.

The Labour Court held that LUPE was cited in a ropressntative

*

capacity as the body representing the ipdividuals lListed in
anhexure E to the hospital’'s Notice of Motion. Those individuals
were the applicants in LT 45%495. They werse ol o be permitted
i) piay hide aud ssek with the Labour Court. But it then came

to the startling conclusiouns

- 7' that the wvalidity or otherwise of the decision to
dismiss the assistants was never ii issue in the High
Lourt application for sviction;

that =ven had it besa, a plea of res judicata based on
an eviction order by the High Court could not sucoeed
s5ince only the Labour Court nas original jurisdicvicon
"in matters such as this ona";

- that where only labour had filed papers in LT 45493,
management had nct challenged the allegation that the
Bogard had not wmet and decided to Jdismiss the
azsistants; the Labour Court uwsing its own knowledge
that ucrmally the mnembers of Boards "like Scott
Hogpital which .is a church organisation are made up of
versons from far apart; who cannot peet  sasily
es8pecially at short notice. This 18 why the
constitution has provably wad: room io arcicle 3.3(g)
for the Board to delegate ivs appolintment  and
diamissal powers to, its main standing committee in
appropriate circumatances”. It concluded, from this,
that "it will prima facie be  doubtful if a board
actuaily met, where az3s in the instant care 1t i3
alleged tc have made & decision, which has clearly
been made at sghort notice", Despite the challenge

~conatituted by the sllegaticn of the assigtanis to the
gifect that the Administvrater had indulged in a frolic
of his own, management had filed no papere itasalf,
Buch as an affidavit that the Board had dirascted the

Administrator te dismiss the assistants. Manag=menl
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had thiersfore not diacharged "the onus (which) then
rest(ed} on the respondent to show that the Board 4id
meet and auvthorised the Administrator to diamiss
applicants”.

on the strength of this resasoning, the Labour Court on
26 February 1995 granted two of the prayers of the assistants,
declariﬁg their "purported diamiasal" on 13 Februéry to be null
and void and of mo force and effect, and ordering the hospital
to pay thém their saléries for the monthis of February and March.

The remaining prayers, f[or intersst and cCosats, were dliamissed.

There was further skirmishing in the Labour Court which
zerved nc purpose, IThe assisgtants launched contemyt proceedings
against managemant for failure to reinstate them (which the
noapival had aot been ordered in so wmany words to do); and
management countered with an application for stay of execution
pending review of the p;oceedings in LS 45\95. Both applications
seem C0 have been unsuccessiul. They are not materisl to the
iB8uUes We are ta decide, subject to what is set out in the third

paragraph below.

Than Scott Hospital cited twenty-seven  aaned
individuals and the three members of the Labour Court in the High
Court (CIVNAPNAZ235\95}. Its Notice of Motion dated 11 July 1895
indicated that it inteanded to apply for an order -

{a) calling on all the respondents to show cause

why the decision of the Labour Cowrt on 25

April 1995 in matzer LCAVE5\9H "shall not be

reviewed, corrected or set asida";

ib) calling on the mewbers of the Labour Jourt



{respondents naumbers 28, 29 and 30) to
dispatch the record of the proc=edings in
that to the Kegistrar of the High Court
within 14 days of receipt of the Notice of
Motion, together with any reasons they may
be reguired or desire to give, and to
notify the applicant that they have done so;

directing the first twsaty-seven respoadents
to pay the vcosts of the application jointly
and severally,.

——
L §]
~—

This Notice of Motion was supported by an affidavit of
the Administrator of the hospital. In it he alleger that hé acts
on the authority of the Board, and annexes a resclution to this
osffect taken con 17 May and signed by the Chairman of the Béard.
He sets out a summary of the histovy which I have ocutlined above.
He points out that it was the assistants ("formsrly employed" by
thie hospital) who themselves anneﬁed docunants to their
initiating statement of facts in LC case 45\95., These were the
affidavit . of the Admimistrator in the ejectment application
"where I specifically make an averment regdrding the role played
by the Hospital Executive Committee and the Board of Management
in the dismissal of the {assistanta}”, and annexures to that: a
eopy of a resolution of the Board authorising iastitution of the
ejectment proceedings; and copiss of the two letters dated 13
February to the assistants, in . the second of which the
Admipisctrator clearly stated that in dismissing the agsistants
Ité was acting as the.mauthpiece of the Board. Hse deposes furthef
that the Labhour Court had asked for the rest of the papers in the
Bigh Court application from counsel for the assistants, which the
iatter undertook to provide; couuséi for the hoapital undertaking
to be of help if his help were needed, Then he 3ays that the

application by the Minister (LC 40435} was argued together with
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that of the assistants (45\95;); that in LC 40\9% a report of the
Labour Commissioner had also been filed; and that there had been
no suggestion in that report, nor indeed by anvone, that the
former assistants had in thosé ﬁroceedings aver c¢ontended that
their dismissal had bean ineffective. The Administrator anaexed
to his affidavit also a copy of the judgment of the Labour Court
in LC 40\95. For the fest, the affidavit contains argument which
it iy unnecésaary to detail, save perhapa that he argues that it
was unnecessary for the hospital ro counteract a bald allegaticn
that the Administrator had lacked authority, both in principle
and by reason of all the evideatial material placed before the

Labour Court by the assistants themselves.

A second Notice of Motion was filed, bearing the same
case number (CIVVAPN\235\95) on the 1l8th July, again supported
by an affidavit by the Administractor. This was aimed at the
review, at the same time as matter LC 45\98, of the refusal of
the Labour Court on 7 July to stay exesution of its order of 26
April pending its review. {Accafding to the supporting affidavit
the‘Labour Court had been scathing of the proposed review as
being "not bopa fide" apmnd "a frivolous attempt to gainm time with
a view to harass the (assistants)"). The membsrs of the Lakoux
Court were in thig Notice'of_Motion again called upoa to submit
its record of also these proceedings to the Registrar of the High

Court.

Only one of the twenty-seven asaiﬁtant respondents

filed an affidavit in opposition to each of these applications
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for review. The oaly factual 5tatement. her first affidevit
{dated 2 August and plresumably iotended to deal with the
Administrator‘s first affidavit) contains, is a denipl that she
or any of her twenty-six co-vespondants "were formerly Jdismissed
in the employ of (the hospirali", they are "in fact ﬁnd in law"
still imn its employ. For the rest she too raiseqd argument.
primarily that the hospital’'s application for review is in fact
an appeal against tha judgmant-of the Labour Court anid, as such,

incompetent .

A second affidavit by the same deponent| dated 10
August and presumably in answer to the hospital ‘s Notice of
Motion dated 18th July, takes the matter no further. It merely
raises a purported point in limine that since the members of the
Labour Court are sued; the Attorney-General should have Leen
Jjoined.. I disposs of that forthwith: it has no mefit. The
members of the court were ot ”Sued“,_no relief was claimed
against them as litigants, chey were nerely notified that they
were to transmit the recordis)! of proceedings before them, to the
Registrar of the High Court. They were not as a result made
parties to the suit, any more than the trial magistrats is made

party to a suit when he is taken on appeal.

The.members geam Lo ﬁava disregarded both notices of
motion requesting them to submit the records of the proceedings
before them to the High Court. It was probably uwanuecessary to
cite all three: the Pfasident ig presumably capable of giving

administrative imstructions about his court’s -dozumentation
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without the concﬁrrence of his colleagues. His failure to comply’
with the procedure of the High Court, if my impression is
correct, appeafs to me to be guite impreoper, but it is
ﬁnnacessary to go into thia guestion. Though joinder of the
Attorney—General.would Lave bgen necessary had an application
been brought for a mandamug compelling compliange, since it would
Prima f£acis have jﬁétified an adverse costs order against the

Fresident, this step was not taken,

Thie High Court, according to Fhe ifacord bkefore us,
hisard the first matter -~ tﬁat it which the Labour Court declared
the assistants’ dismissal nudll and void and ordered payment of
two Eonths‘ jalary =~ on the atrepgthh of thse Administrator’'s
affidavic with its annexuras, aad the relevant judgmeat of the
Labour Court.. How that came to Lbe before the High Court, and
what happened to the application that review of the mattar
relating to the atay of execution be heard simultanecusly, is not
appafenﬁ from the papers before us, any more than one can
determine with any certitude what the Labour Court actually ruled
in the latter. There is no indication thatltbe point was taken
before the High Court that the material on which review of the

Labour Tourt proceedings was scought, was inadeqguate,

That Court {per Guni, J,) de2alt with the arguments

advanced bhefore it, as follows (I parephrace)

1. On behalf of the hospital, it was argued
that the Labour court had had o
jurisdicticn to determine the purely
contractual issue, whether the dismissal of



the assistants had been lawful {(as opposed.

to whether it had been fair). This, it was
held, was covered by the provisions of not
only section 24 of the Ceode, but also
section 25 which confers on the Labour Court
"exclusive civil jurisdiction as regards any
matter provided for under the Code".

Although section 38{1l) of the Labour Code
provides that no appeal lies against its
decisions, review of such decisions by the
High Court 1is competent. There was no
evidence in support of the allegation that
the Management Board of the hospital had not
met, (which the asgistants had undertaken to
produce if required, but aot in fact
produced} to justify an inference that it
wae the Administrator who had purported to
dismiss the assmsistants, not the Management
Board; and the factual finding by the Labour
Court that lack of authority had been proven

was irregular, being based on an etrroneous’

burdening of the hospital with the onus of
disproving an allegation made without any
evidence to support it. :

Accordingly Guni J ruled that "the
application to have the decision of the
Labour Court in LC 45\95 reviewed, corrected
and set aside must Bucceed with costs".

granted by Guni J on grounds listed as follows

ﬂl.

(&)

The learnead judge erred in law in
entertaining the application as a properly
conceived application for review.

The learned judge erred by proceeding'with
the hearing of the application without the
record of the proceedings.

The learned judge erred by granting the
application as prayed in that. that
application was for correction of the
proceedings or setting aside of the
proceedings.

The learned judge erred by granting two
opposite prayers simultanecualy and thereby
failing to give effective judgment.

The learned judge erred by interfering with

12

~ The twenty-seven assistants appeal against the order
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thg discretionary powers of the Labour Court

which the court had no power to do".

A point in limine is mooted on behalf of respondent on
appeal in counsel’s heads of argument, that leave to appaal
should have been obtained frbm the court a _guo as a necessary
pre-requisite to‘pursuit of the matter, in terms of section 16
of the Court of Appeal Act No.1l0 of 1978. It is unnecessary to
decide whether this is so because of my view that the appeal
cannot succeed on the merits. It is preferable to deai with
those instead of leaving the parties to speculate whgt -the
outcome would have been had a declinmatory point not prevented

determination of those,

Grounds 3 and 4 of the appellants’ heads listed above,
put form before substance. A cursory reading of the judgment of
Guni J makes it clear that she came to the conclusion that the
Labour Court had erred in ruling that the dismissal of the
nursing assistants by the hospital had been unlawful. There was
nothing irreconcilably contradictory in the order granted. She
had in fact reviewed the proceedings, and the firat part of the
order merely confirms her view as to the propriety of her doing
go. And she corrected the.efror into which she found the Labour
Court to have fallen, by setting aside its order. ‘Where she
heréelf made no order amending that of the Labour Court, thers
is no ambiguity in her intention, and the suggestion that she

failed to give an effective judgment cannoct be taken seriously.

. The fifth ground of appeal is egually without merit.
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The discretijon vested in a Labour Court, is the discretion to
order continuation, in the interests of industrial peace, of the
relationship created by the contract of employment betwseu the
partiea, despite the fact that that relationship has been validly
terminated were the common law to be the touchstone; or to
determine what, if ahything, would be eguitable compeasation for
employees lawfully dismissed judged by the norms of the common
law of cbntract, where auch.dismisaél ig nevertheless regarded
as unfair under thé cifcumstancea. That was never an issue
raised before the Labour Court, save in sc far as it may be
fegarded as having been "raised" by the allegation that the
assistants had not been given a hagring before being dismissed.
From the recital of facts above, it is Elear that that contention
is totally unfounded. One cannot give a hearing to parties not
prepared to accept your invitation that they talk to you. There
cannot, in both logic and law, be any discretion vested in a
Labour Court required to determine whether dismissal was lawful
(as distinct from having been unfair). To hold that the Labour
.Court may by the exercise of a discretion decide whether a
dismissal was iawful, would clothe it with ad haoc legislative
power: the power to say "the law is in this instance what I say
it is, regardless of common law rules applicable to the populace
generally". Such a proposition need only to be stated, to be
summarily rejected. Why not theﬁ a discretion to make orders
against parties not properly before it, or parties withoﬁt proof
that they . ever contractually entered into a relevant

relationship?
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The Labour Court's disregard of the proceedings ia the
High Court for eviction of the assistants, seem to me to have
been based on two misconceptions : |

{({a) that the validity of their dismissal was not
- in 1ssue in that matter.
{b} that only the Labour Court has jurisdiction

in matters "such as this".

As regards (a), of course the validity of the dismissal
was in issue before the High Court. That court could not evict
-employees from premises they were entitled to occupy only by
virtue of their contract of employment, without holding that that
contract had been validly terminated, where such termination was
the only right relied on by the employer to seek their ejectmenp.
Similarly a court could not grant an order of divorce - instead
af, Bay, a declafation of nullity - without finding the marriage
between the parties proven. Whether the Labour Court ﬁay in an
appropriate matter as it were overrule an eviction order of the
High Court on grounds of fairmness, and what procedures would have
to be adapted to preveant the Deputy Sheriff from attempting to
execute upon the order of the High Court, is an exercise we need
not embark on now. The only "unfairnessf alleged by the
agsistants wasg, as alread} pointed out, without merit: i.e. that

they had not been given a hearing before being dismissed.

Ag regards (b), it all dépands on what is intended by
the words "such as this", Had the assistants contended that
their eviction would be an unfair labour practice, on whatever

grouands, because the relationship between them and their employer
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should coﬁtinue, this contention may well have held water. Where
an application is brought in terms of the common law seeking to
enforce the ordiqary common-law consequences of cancellation of
a contract by reason of its breach, the fact that those parties
are fortuitously employer and employee is irrelevaat, The
agssistants did not oppose the application in the High Court for
eviction, i.e. did not raise any issue which altered theﬂpureiy
common law contractual dispute into a labour matter so as to
depfive the High Court of jurisdiction. See,ﬂ;;égggg_ﬁggg;g@_gg

Lesotho Teachers Trade Union apnd Others, C of A (CIV) 29 of 1995,
1% Japuary 1996.

As regards the second of appellant’s groundé of appeai,
relgting to the form of the record, it has not bean_auggested
that the appellants were prejudiced by the failure of the Labour
Court to.do what it should have done. Aany disadvantage caused
by that failure acgrued to the hospital, which was cbliged as
best it might to persuade the High Court of irregularities in the
proceedings in the Labour Court without benefit of the record of
those proceedings. It relied on the uncohtradictad facts'set out
in the documentation I have referred to above aleong with the
judgment of the Labour Court; and there ie no indication that the
agsistants did not acquiesce in this procedure. It was analogous
to a recreation of the record where that has been lost or
destroyed. In such a case, the rights of either party to seek
recourse in a higher court do not die alonyg with the
documentation. Cf. Dhayanundh vs Narain, 1983(1) S& 565, 567 A-

G, S. vs Collier, 1976(2) SA 378, 379 A-D; §. vs Ndlovu, 1978(3)
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SA 533, 534 H- 535 B.

‘"That brings me to the appellant’s main quarrel with the
proceedings in the court a quo: which they urge were an appeal
masguerading as a review, and as such incompetent in view of
section 38 of the Labour Code. According to this, an award or
decision of the Labour Court on any matter referred to it for its

decision shall be final and binding and not subject to appeal.

The main weapon in the armoury of Mr Rakuoane, for the
' appellants {the assistants) seems to be the provisions of section
27(2) of the Labour Code which providesa that

"The Court shall not be bound by the rules of evidence

in ¢ivil or ¢riminal proceedings and it shall be the

chief function of the Court to d¢ substantial justice
between the parties before it".

That can obviously not mean that the Labour Court can
confer on, or deprive of, rights, any of the parties before it
on mere gut feeling. It goes mo further than making it possible
for the court to take cognizance of matters laid before it more
informally than would be reguired imn the courts of law: for
example in a certificate, or by way of a signed resclution,
without necessarily requiring sworn verification., It does not
meaa that the Labour Court is entitled to make its own rules in
regard to who is to bear the cnus in proceedings before it, nor
to take cognizance of evidentiary material quite outside that
placed by the parties before it. Still.less nay it base its

findings on mere speculation: Even were it so entitled, it would
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be obliged at the very least to inform the parties of such
"material"” it proposed considering or speculation in which it was
indulging, and give the party potentially prejudicéd thereby an
opportunity to rebut such "material' or speculation. The

injunction audi alteram partem is basic to esquity as well as to

our law. In the present instance, the Labour Court relied on
speculation, not facta; moreover, spaculation which ignored the
fules of logic. That the Board may not have met immediately
before the Administrator’'s second letter of the 13th February
1995 was written, is irrelevant, for many reasons. Nothing
prevents a body like a board from taking decisions in advance,
dependant on developments: if A does this, thg Administrator on
our behalf is to do AA; if X occurs, he is on our behalf to do
Y, (where Y might mean "do nothing"). The strike had already
lasted_ five days when the two letters were written on 13
February. There is no suggestion that the Administrator was not
in contact with'Board members during that time. Moreover, the
Labour Court accepted that counsel who appeared before it held
instructions from the hospital to do so. It is a necessary
inference from the oppesition of the hospital to the assistants’
épplication, that it was satisfied that the Administrator had not

indulged in a frolic of his own in dismissing those assistants.

In short, where the Labour Court (whether it is an
inferior court or merely a quasi-judicial body matters not; but

see the Lesotho Teachers Trade Union case, referred to above)

based its decision adverse to the hospital on "facts” quite

outside the material placed Lefore it by the parties, it was
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guilty of & gross irregularity. The court a guo was correct in

setting aside the order of the Labour Court.

The appeal is dismissed, with costs.

. ’
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