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IN T H E H I G H C O U R T O F L E S O T H O

In the matter between:-

AFRICAN OXYGEN LIMITED APPLICANT

AND

S T M MARKETING AND AGENCIES LIMITED 1ST RESPONDENT

M R SELAI MOKETE 2ND RESPONDENT

J U D G M E N T

D e l i v e r e d b y t h e H o n o u r a b l e M r s Justice K . J. G u n i

o n t h e 7th d a y o f A p r i l , 2 0 0 0

B y c o n s e n t , these t w o applications, w e r e h e a r d together. T h e facts in b o t h

applications are exactly t he s a m e , b e c a u s e t he s a m e application w a s

r e s u b m i t t e d for the r e a s o n s g i v e n b y the applicant. T h e legal issues raised,

a p p l y to a n d m u s t b e d e t e r m i n e d in the light o f t h o s e facts.

T h e applicant, as s h o w n in p a r a g r a p h 2 o f t h e F o u n d i n g Affidavit, is a S o u t h

A f r i c a n C o m p a n y . It is i n c o r p o r a t e d in the R S A , in a c c o r d a n c e w i t h the

c o m p a n y l a w o f that c o u n t r y . T h e applicant's registered office a d d r e s s is
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g i v e n as 2 0 M a a r s d o r p Street, O l d Industrial A r e a , B l o e m f o n t e i n , O F S , R S A .

T h e applicant carries o n the b u s i n e s s o f s u p p l y , sale a n d distribution o f

Liquified P e t r o l e u m G a s (hereinafter referred to a s L P G ) a n d related

services. It is c l a i m e d , that the applicant h a s o b t a i n e d , f r o m t h e M i n i s t r y o f

T r a d e a n d Industry h e r e in L e s o t h o , authority to trade as a w h o l e s a l e r . T o

s u p p o r t this c l a i m a c o p y o f a n e x p i r e d T r a d e r ' s L i c e n c e Certificate a n n e x u r e

" G P 6 " is attached to the r e p l y i n g affidavit.

T h e r e s p o n d e n t , as s h o w n at p a r a g r a p h 9 o f a n s w e r i n g affidavit, is S T M

M a r k e t i n g a n d A g e n c i e s ( P t y ) L i m i t e d . It is a c o m p a n y registered in t e r m s o f

the L a w o f L e s o t h o . It carries o n , b y m e a n s o f a specialised licence, the

b u s i n e s s o f a distributor a n d w h o l e s a l e r o f E L F liquified p e t r o l e u m g a s .

E L F g a s is distributed in S o u t h e r n A f r i c a b y E L F g a s S o u t h e r n A f r i c a ( P T Y )

L i m i t e d o f 13th F l o o r , M e d l i f e C e n t r e , C o e n Steydtler A v e n u e , C a p e T o w n in

R S A . T h e r e s p o n d e n t h a s a distributorship a n d d e a l e r s h i p a g r e e m e n t w i t h

this E L F g a s S o u t h e r n A f r i c a ( P t y ) L t d .

T h e s e t w o parties are c o m p e t i t o r s in the m a r k e t p l a c e for the sale o f L P G .

A p p l i c a n t c l a i m s to h o l d the m a j o r share o f the m a r k e t in L e s o t h o for t h e sale

a n d distribution o f L P G . T h e r e are n o g r o u n d s laid n o r r e a s o n g i v e n for this

c l a i m . A l t h o u g h the applicant h a s n o b r a n c h office o r a g e n c y h e r e in L e s o t h o ,

applicant c l a i m s to h a v e a distribution n e t w o r k stretching a c r o s s the entire

c o u n t r y . T h e r e is n o m e n t i o n o f w h a t the applicant's n e t w o r k o f distribution

is m a d e o f e,g is it s h o p s , d e p o t s , w h o l e s a l e s , e t c ? ? ? ? ? T h e a p p l i c a n t h a s
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c o m e to court to k n i p in the b u d , the competition against it in the m a r k e t h e r e

in M a s e r u . I say k n i p in the b u d the competition b e c a u s e S T M M a r k e t i n g a n d

A g e n c i e s ( P T Y ) L i m i t e d started operations o n l y in M a r c h 1 9 9 9 . A l m o s t

i m m e d i a t e l y , after the c o m m e n c e m e n t o f business b y r e s p o n d e n t the applicant

c a m e to court a n d obtained e x - p a r t e o r d e r s restraining r e s p o n d e n t f r o m

receiving (in e x c h a n g e o f its o w n full g a s cylinders) a n y o f the g a s cylinders

o f the description g i v e n in the e x - p a r t e o r d e r .

A c c o r d i n g to the applicant, there are n u m e r o u s distributors o f L P G in this

country, but there are five m a i n o n e s , including these t w o parties before court.

T h e applicant h a s g i v e n full description o f h o w the m a r k e t in L e s o t h o is

supplied w i t h L P G contained in g a s cylinders.

W h e n a c u s t o m e r p u r c h a s e s L P G f r o m a n y supplier or distributor for the first

time, the c u s t o m e r p a y s a deposit plus sales tax in respect o f the g a s cylinder.

T h a t s a m e cylinder nevertheless, a l w a y s r e m a i n s the p r o p e r t y o f that

particular supplier - f r o m w h o m the c u s t o m e r obtains it. T h e c u s t o m e r m a y

then f r o m t i m e to t i m e h a v e that g a s cylinder e x c h a n g e d for another o n e

w h i c h is filled w i t h g a s f r o m a n y supplier. T h e c u s t o m e r is n o t c o m p e l l e d to

return or to patronise the first supplier f r o m w h o m the c u s t o m e r obtained that

g a s cylinder for future a n d further p u r c h a s e s o f gas (I s u p p o s e that is, to

certain extent, the respect o f the c u s t o m e r s ' right o f the f r e e d o m o f choice.

T h i s applicant d o e s n o t share this sentiment as a p p e a r s in the prayers m a d e in

these applications a n d ex-parte orders obtained).

T h e applicant, w e n t o n to explain the practice p r e s u m a b l y f r o m its experience.
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It is said that, suppliers s e l d o m refill their o w n e m p t y g a s c y l i n d e r p r e s e n t e d

for the p u r c h a s e o f g a s b y t h e c u s t o m e r . It is u n l a w f u l to fill o r refill t h e g a s

c y l i n d e r s o f o t h e r suppliers. S e c t i o n 1 3 ( 2 ) L e g a l N o t i c e N o . 9 0 o f 1 9 9 7 . F o r

the efficient r u n n i n g o f that k i n d o f b u s i n e s s (i.e distribution a n d sale o f g a s )

the suppliers a g r e e d a m o n g s t t h e m s e l v e s a n d established that trade c u s t o m

practice o f e x c h a n g e o f cylinders. T h e e m p t y c y l i n d e r m a y b e e x c h a n g e d for

the full o n e . A s a result all suppliers are free to e x c h a n g e c y l i n d e r s o f a n y

a n d all trade m a r k s o f a n y a n d all o t h e r suppliers. E a c h s u p p l i e r r e g a i n s

p o s s e s s i o n o f its g a s c y l i n d e r t h r o u g h a n established trade c u s t o m p r a c t i c e o f

e x c h a n g e o f cylinders. A c c o r d i n g to t h e a p p l i c a n t this a g r e e d trade c u s t o m

practice, h a s b e e n g o i n g o n for s o m e t i m e . W h e n e v e r a n y s u p p l i e r is in

p o s s e s s i o n o f g a s cylinders b e l o n g i n g to a n o t h e r supplier, it will return t h o s e

cylinders to that supplier a n d r e c e i v e in e x c h a n g e its o w n c y l i n d e r s w h i c h are

in t h e p o s s e s s i o n o f that o t h e r supplier. I n a n y c y l i n d e r s e x c h a n g e e x e r c i s e ,

if the n u m b e r s o f cylinders d o n o t m a t c h , the recipient o f t h e g r e a t e r n u m b e r

will p a y that s t a n d a r d d e p o s i t o n t h e extra n u m b e r s o f c y l i n d e r s r e c e i v e d .

R e s p o n d e n t a g r e e s w i t h the a p p l i c a n t c o m p l e t e l y o n this d e s c r i p t i o n o f t h e

trade practice. T h e r e s p o n d e n t h a s g o n e further b y s h o w i n g this c o u r t , that

b o t h parties are in fact, active participants in that trade c u s t o m practice.

R e s p o n d e n t h a s e v e n g i v e n specific d a t e s w h e n t h e trade c u s t o m practice o f

e x c h a n g e o f cylinders t o o k p l a c e b e t w e e n the a p p l i c a n t a n d r e s p o n d e n t .

A p p l i c a n t alleges that there are u n s c r u p u l o u s distributors w h o t a k e a d v a n t a g e

o f its o w n c y l i n d e r s u p p o r t , b y u s i n g applicant's c y l i n d e r s t o s u p p l y L P G
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s u p p l i e d b y this applicant's c o m p e t i t o r s . It is c l a i m e d , w i t h o u t indicating b y

n u m b e r s o r p r o v i n g the s a m e in a n y w a y , that this a p p l i c a n t , h a s t h e m o s t

c y l i n d e r s in t h e field. It is further alleged, that the r e s p o n d e n t m a k e s u s e o f

t h e applicants cylinders to fill a n d sell their g a s . T h e r e h a s b e e n s o far n o

e v i d e n c e to s u p p o r t this allegation. S h o u l d a sufficient n u m b e r o f

c o m p e t i t o r s ( i m a g i n e d ) o f this a p p l i c a n t m a k e u s e o f t h e applicant's c y l i n d e r s

to sell their L P G , d a m a g e to t h e a p p l i c a n t ( i m a g i n e d ) w o u l d b e i m m e a s u r a b l e .

T h e a p p l i c a n t a p p r o a c h e d this c o u r t o n a n u r g e n t b a s i s a n d b y e x - p a r t e

application a l l e g i n g that t h e r e s p o n d e n t u n l a w f u l l y fills o r refills a p p l i c a n t s

o w n g a s cylinders a n d u n l a w f u l l y c o m p e t e s w i t h this a p p l i c a n t . It w a s

further alleged, that the p r o o f o f t h e a l l e g e d u n l a w f u l filling b y r e s p o n d e n t o f

t h e applicant's g a s cylinders c a m e into applicant's p o s s e s s i o n d u r i n g s e c o n d

h a l f o f A p r i l 1 9 9 9 . A p p l i c a n t t o o k steps to protect its rights o n 8 / 5 / 9 9 b y

o b t a i n i n g t h o s e ex-parte o r d e r s restraining t h e r e s p o n d e n t f r o m r e c e i v i n g in

the n o r m a l w a y t h e g a s cylinders d e s c r i b e d in t h o s e e x - p a r t e o r d e r s .

T h e a p p l i c a n t d o e s n o t s a y , h o w a n d w h e r e h e o b t a i n e d t h e p r o o f o f t h e

a l l e g e d u n l a w f u l activities o f the r e s p o n d e n t , d u r i n g h a l f o f A p r i l 1 9 9 9 .

A n n e x u r e s 3 a n d 4 a t t a c h e d to t h e f o u n d i n g affidavit are s w o r n s t a t e m e n t s

m a d e b y t w o g e n t l e m e n d e s c r i b e d a s directors a n d investigators e m p l o y e d b y

Private D e t e c t i v e S e r v i c e s . T h e i m p r e s s i o n m a d e is that t h e a p p l i c a n t m u s t

h a v e o b s e r v e d w i t h its o w n "private e y e s " t h e alleged u n l a w f u l filling o f its

cylinders b y r e s p o n d e n t . T h o s e private e y e s c l a i m to h a v e b e e n at t h e

b u s i n e s s p r e m i s e s o f the r e s p o n d e n t o n t h e 30th a n d t h e 31st M a r c h 1 9 9 9 .
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T h e y h a d specific instruction to d e t e r m i n e w h e t h e r t h e r e s p o n d e n t is d e a l i n g

in A f r o x L P G cylinders.

W h a t d i d t h e y d o ?

1. T h e y b o u g h t g a s at the r e s p o n d e n t ' s b u s i n e s s - h a n d e d - i n t h e A f r o x

e m p t y g a s cylinders a n d r e c e i v e d in e x c h a n g e t h e r e o f full c y l i n d e r s a n d

in a n o r m a l w a y , t h e y p a i d o n l y for t h e c o n t e n t s .

2 T h e full cylinders, r e c e i v e d b y t h o s e private detectives, s h o u l d h a v e

b e e n t h o s e o f t h e r e s p o n d e n t . I n a c c o r d a n c e w i t h t h e trade practice o n l y

E L F g a s cylinders - are distributed b y t h e r e s p o n d e n t . T h e applicant's

private e y e s c l a i m that, it w a s A f r o x full g a s c y l i n d e r s w h i c h w a s

p l a c e d b y a b l a c k g a s attendant o f the r e s p o n d e n t c o m p a n y , into their

m o t o r vehicle.

T h e t w o s t a t e m e n t s further indicate that a v i d e o r e c o r d i n g w a s

m a d e prior, d u r i n g a n d after t h e transaction. T h i s v i d e o r e c o r d i n g ,

w a s to b e p r o d u c e d b e f o r e t h e court, p e r h a p s at t h e h e a r i n g o f t h e

c o n f i r m a t i o n o f the e x - p a r t e o r d e r s o b t a i n e d b y t h e applicant.

T h e r e w a s n o s u c h p r o d u c t i o n o f a n y v i d e o t a p e s

R e s p o n d e n t d e n i e s that t h e t w o detectives w e r e g i v e n b y a n a t t e n d a n t at t h e

r e s p o n d e n t ' s b u s i n e s s p r e m i s e s a full A f r o x g a s cylinder.
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R e s p o n d e n t a g a i n d e n i e s that the v i d e o r e c o r d i n g w a s d o n e at its p r e m i s e s a n d

therefore s u c h v i d e o r e c o r d i n g w a s irrelevant. P e r h a p s that is w h y a p p l i c a n t

d e c i d e d after all n o t to p r o d u c e the said v i d e o tapes.

A n u m b e r o f points in l i m i n e h a v e b e e n raised b y r e s p o n d e n t .

L O C U S S T A N D I

A first p o i n t in l i m i n e raised o n b e h a l f o f t h e r e s p o n d e n t is w i t h r e g a r d to t h e

applicant's c l a i m o f right to u s e a n d therefore protect for its e x c l u s i v e u s e

o n l y , t h e f o l l o w i n g b r a n d n a m e s , M o b i l e , E n g e n , C a l t e x , H o m e g a s ,

S o n a p / S o n a r e p , T r e k a n d S o c o n y . M r P a r k e r for applicant, in his r e p l y d o e s

n o t h e l p applicant's c a s e at all. H e m e r e l y c l a i m s that applicant b o u g h t t h o s e

b u s i n e s s but, d o e s n o t b o t h e r to attach a n y p r o o f o f the o w n e r s h i p a s c l a i m e d

b y h i m . C u r i o u s l y e n o u g h , h e d e m a n d s that r e s p o n d e n t m u s t p r o d u c e p r o v e

o f the denial that applicant d o e s n o t o w n t h o s e b u s i n e s s a n d therefore h a s n o

authority to c l a i m protection for the applicant's e x c l u s i v e u s e o f t h o s e b r a n d

n a m e s . T h e allegation that this applicant o w n t h o s e b r a n d n a m e s for its

exclusive u s e , m u s t b e p r o v e d b y the applicant. H e w h o alleges m u s t p r o v e .

V u l c a n R u b b e r W o r k s (Pty) L t d v s S A R a n d H 1 9 5 8 ( 3 ) S A 2 8 5 ( A ) .

T h e c o p y o f a n expired T r a d e r ' s L i c e n c e Certificate attached to the r e p l y i n g

affidavit, d o e s n o t m a k e a n y m e n t i o n o f t h o s e b r a n d n a m e s as b e i n g for t h e

exclusive u s e o f this applicant. T h e r e is n o m e n t i o n at all o f w h a t t h e

w h o l e s a l e r s o licenced trades in. T h e r e is n o c o n n e c t i o n b e t w e e n t h e
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w h o l e s a l e trader's licence issued, b y the M i n i s t r y o f T r a d e a n d I n d u stry o f

L e s o t h o G o v e r n m e n t , to this applicant a n d its c l a i m o f o w n e r s h i p o f M o b i l e ,

E n g e n , Caltex, H o m e g a s etc, etc. T h e applicant h a s failed to p r o v e that it

o w n s t h o s e b r a n d n a m e s .

D E F E C T I V E P R O C E S S

A n o t h e r point in l i m i n e raised c o n c e r n s the irregularity o f the N o t i c e o f

A p p l i c a t i o n in C I V / A P N / 2 7 0 / 9 9 filed o n b e h a l f o f the applicant c o m p a n y .

T h i s application is n o t s i g n e d as required b y the rules o f this court. H i g h

C o u r t R u l e s , L e g a l N o t i c e N o . 9 o f 1 9 8 0 - [ R u l e 1 8 ( 6 ) ] . T h i s rules r e a d s as

follows:-

" 1 8 ( 6 ) T h e s u m m o n s shall b e s i g n e d b y the Registrar a n d the

plaintiff's attorney or plaintiff personally a n d m u s t disclose

the attorney's a d d r e s s o r plaintiff's a d d r e s s w h i c h m u s t b e

within, five k i l o m e t r e s f r o m the office o f the Registrar at

w h i c h h e will a c c e p t service o f all d o c u m e n t s . " [ M y

underlining].

T h e r e are, h o w e v e r , n a m e s a n d a d d r e s s e s o f attorneys o f S o u t h A f r i c a a n d o f

L e s o t h o . M y observation is that the attorneys o f this applicant, are D e B u y s

H u m a n , b e c a u s e it is clearly stated s o o n the p a p e r s .
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H a r l e y a n d M o r r i s a p p e a r to b e o n l y a local a d d r e s s w h i c h m u s t b e w i t h i n five

kilometres f r o m the office o f the Registrar at w h i c h the party will a c c e p t

service o f all d o c u m e n t s . T h e applicant's attorney is clearly stated a s D e B u y s

H u m a n . In t e r m s o f R u l e 1 8 ( 6 ) h e s h o u l d b e the o n e w h o s i g n e d t h e

application. H e s e e m e d to h a v e h a d a p r o b l e m o f n o t h a v i n g b e e n a d m i t t e d to

practice as a n attorney a n d to practice as s u c h in the courts o f L e s o t h o a n d o f

h a v i n g n o office h e r e in L e s o t h o . It is stated n o w h e r e in these p a p e r s that

H a r l e y a n d M o r r i s are the attorneys o f this applicant. H a r l e y a n d M o r r i s did

n o t sign a n d t h e y w e r e n o t entitled to d o s o b y the rules.

R u l e 1 8 ( 6 ) m u s t b e read w i t h rule 1 3 ( 1 ) H i g h C o u r t R u l e s ( L e g a l N o t i c e

N o . 9 o f 1 9 8 0 ) . T h e interpretation o f " A c t i o n " is clearly s h o w n as i n c l u d i n g

application: that b e i n g s o the application m u s t b e s i g n e d b y the party o r its

attorney. A s s h o w n at p a g e 3 5 3 B , s i g n i n g o f N o t i c e o f M o t i o n , in H e r b s t e i n

a n d V a n W i n s e n . T h e C I V I L P R A C T I C E O F T H E S U P R E M E C O U R T O F

S O U T H A F R I C A , F O U R T H E D I T I O N , the notice m u s t b e s i g n e d b y a n

attorney issuing it w h e t h e r the application is e x - p a r t e o r o t h e r w i s e . T h e

failure to sign this application b y the attorneys issuing it created a n

irregularity. It is n o t a p r o p e r p r o c e s s to b e b e f o r e this court. O n this p o i n t

r e s p o n d e n t m u s t s u c c e e d . T h i s , h o w e v e r , d o e s n o t e n d this matter, b e c a u s e

applicant r e s u b m i t t e d the s a m e application w h i c h is h e a r d together w i t h the

application in question.
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N O N - D I S C L O S U R E

R e s p o n d e n t h a s s h o w n in the a n s w e r i n g affidavit d e p o s e d to b y M r Selai

M o k e t e , t h a t o n 19th M a r c h 1 9 9 9 , 2 5 t h M a r c h 1 9 9 9 a n d o n the 20th A p r i l 1 9 9 9 ,

the trade c u s t o m a r y e x c h a n g e o f cylinders did t a k e p l a c e b e t w e e n t h e s e t w o

parties. T h e s e a v e r m e n t s , b y M r Selai M o k e t e are a d m i t t e d b y M r G i l e s

W i l l i a m P a r k e r w h o d e p o s e d to b o t h f o u n d i n g a n d r e p l y i n g affidavit o n b e h a l f

o f the applicant. It is v e r y material that the v e r y s a m e d e p o n e d o m i t t e d to

m e n t i o n that these t w o parties participate fully in that trade c u s t o m a r y

e x c h a n g e o f cylinders. H e further o m i t t e d to m e n t i o n in the f o u n d i n g affidavit

for the consideration o f the c o u r t prior to the m a k i n g o f a n e x - p a r t e o r d e r that

as recently as 20th April 1 9 9 9 - o n l y a b o u t (8) eight d a y s prior to the l a u n c h i n g

o f the first application, the applicant collected f r o m the r e s p o n d e n t ' s b u s i n e s s

p r e m i s e s three h u n d r e d a n d t w e n t y eight ( 3 2 8 ) cylinders in a c c o r d a n c e w i t h

that trade practice established a m o n g s t the suppliers s u c h as these t w o parties.

( A s s h o w n in a n n e x u r e S T M 4 attached to the A n s w e r i n g Affidavit).

In m o t i o n p r o c e e d i n g s , particularly w h e n b r i n g i n g a n e x - p a r t e application, in

w h i c h relief is c l a i m e d against a n o t h e r party, the applicant m u s t m a k e full

disclosure o f all material a n d relevant facts, that m i g h t affect the granting o r

o t h e r w i s e o f a n o r d e r e x - p a r t e . H e r b s t e i n a n d V a n W i n s e n T h e civil

Practice o f the S u p r e m e C o u r t o f S o u t h Africa, F o u r t h E d i t i o n p a g e 3 6 7 .

A p p l i c a n t alluded to the trade c u s t o m practice o f e x c h a n g e o f cylinders

generally. T h e r e w a s a n e e d to g i v e the court the true a n d p r o p e r attitude o f
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t h e r e s p o n d e n t as r e g a r d s t h e trade c u s t o m practice o f e x c h a n g e o f c y l i n d e r s ,

m o r e particularly b e c a u s e applicant h a d g i v e n this c o u r t a distinct ( t h o u g h

e r r o n e o u s a n d false) i m p r e s s i o n that t h e a p p l i c a n t is n o t a b l e to r e g a i n

p o s s e s s i o n o f its o w n e m p t y g a s c y l i n d e r s w h i c h are in t h e p o s s e s s i o n o f this

r e s p o n d e n t , w h o , a s alleged, fills t h e m u p w i t h E L F G A S p r o d u c t s for sale a n d

distribution.

T h e applicant d i d n o t disclose that t h e y ( a p p l i c a n t a n d r e s p o n d e n t ) participate

fully in the trade c u s t o m a r y cylinder e x c h a n g e . H a d this fact b e e n m e n t i o n e d ,

there w o u l d h a v e b e e n n o court o r d e r m a d e c o m p e l l i n g r e s p o n d e n t to

s u r r e n d e r to a p p l i c a n t a n y cylinders at all a s t h e o w n e r s o f t h o s e c y l i n d e r s a r e

free to r e g a i n t h e m b y participating in that t r a d e c u s t o m a r y e x c h a n g e o f

cylinders w h e n e v e r t h e y s o w i s h a n d w h e r e e v e r t h e y a r e f o u n d . F a i l u r e to

disclose in e x - p a r t e application is v e r y i m p o r t a n t a n d g o e s to t h e r o o t o f t h e

m a t t e r as s h o w n in H e r b s t e i n a n d V a n W i n s e n s u p r a J u d g e L e R o u x in

S c h l e s i n g e r v s S c h l e s i n g e r 1 9 7 9 ( 4 ) S A 3 4 2 at p a g e 3 4 9 , e m p h a s i s e d that

i m p o r t a n c e o f full d i s c l o s u r e o f true facts. H e w e n t e v e n further; after

e x a m i n i n g t h e r e l e v a n t authorities o n this p o i n t , h e indicated that there is a

clear d u t y o n t h e a p p l i c a n t to disclose m a t e r i a l facts w h i c h m i g h t affect t h e

g r a n t i n g o f t h e e x - p a r t e o r d e r m o r e particularly w i t h r e g a r d to t h e

r e s p o n d e n t ' s attitude to the r e q u e s t m a d e b y a p p l i c a n t b e f o r e court.

It h a s b e e n established that s u p p r e s s i o n o f true facts, is a s b a d a s lying.

T h e r e f o r e courts, in t h e j u d i c i o u s e x e r c i s e o f their discretion, a r e entitled to

d i s c h a r g e e x - p a r t e o r d e r s o b t a i n e d b y a p p l i c a n t w h o w i t h h e l d true facts o r
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lied in o r d e r to o b t a i n s u c h o r d e r . S c h l e s i n g e r c a s e cited a b o v e . B a n k O r p

L t d v s R i d l a 1 9 9 3 ( 4 ) S A 2 7 6 .

T h e applicant d i d n o t o n l y w i t h h o l d true facts w h i c h w o u l d h a v e i n d i c a t e d to

this c o u r t clearly, t h e attitude o f the r e s p o n d e n t , b u t lied, that t h e r e s p o n d e n t

fills applicant's c y l i n d e r s w i t h E L F g a s w h i c h is distributed b y t h e r e s p o n d e n t .

S t r a n g e l y e n o u g h a p p l i c a n t c l a i m e d that it distributes E L F g a s a n d o b t a i n e d t h e

c o u r t o r d e r w h i c h e v e n t h o u g h r e s p o n d e n t is E L F g a s distributor it w a s

restrained f r o m r e c e i v i n g E L F g a s cylinders w h i c h are, in fact r e s p o n d e n t ' s

o w n cylinders.

It w a s n o t o n l y t h e w i t h h o l d i n g o f true facts, there w e r e a l s o s o m e false

allegations. T h e a p p l i c a n t c o m m i t t e d , in that w a y a d o u b l e w r o n g [ a d d i n g

insult to a n injury]. T h e c o u r t is therefore entitled, to d i s c h a r g e that r u l e nisi.

E v e n if the applicant w a s to s u c c e e d o n t h e m e r i t s o f t h e a p p l i c a t i o n o n this

p o i n t a l o n e this a p p l i c a t i o n m u s t fail.

U R G E N C Y

A n o t h e r p o i n t in l i m i n e , w h i c h h a s b e e n raised b y t h e r e s p o n d e n t is that o f

u r g e n c y . T h e r e w a s that trade c u s t o m practice o f e x c h a n g e o f c y l i n d e r s b y t h e

suppliers in o r d e r that e a c h supplier r e g a i n s p o s s e s s i o n o f its c y l i n d e r s . W h e n

e v e r t h e applicant w i s h e d to r e g a i n p o s s e s s i o n o f its c y l i n d e r s f r o m t h e

r e s p o n d e n t , the a p p l i c a n t c a n a n d o n three o c c a s i o n s actually d i d g o t o t h e

b u s i n e s s p r e m i s e s o f t h e r e s p o n d e n t a n d collected its o w n c y l i n d e r s . T h i s
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practice o f e x c h a n g e o f cylinders h a s b e e n carried o u t a m i c a b l y b y t h e s e t w o

parties. W h i l e a d m i t t i n g that the e x c h a n g e s o f c y l i n d e r s o f 19th M a r c h , 25th

M a r c h a n d 20th A p r i l 1 9 9 9 did t a k e p l a c e , a p p l i c a n t d o e s n o t s h o w t h e c o u r t

in a n y w a y , that o n t h o s e three o c c a s i o n s o f e x c h a n g e , t h e r e w e r e difficulties

w h i c h necessitated t h e r u s h i n g to c o u r t u r g e n t l y a n d b y e x - p a r t e a p p l i c a t i o n

o b t a i n a n o r d e r to r e g a i n t h o s e c y l i n d e r s .

T h e r e a s o n s g i v e n b y t h e applicant for p r o c e e d i n g o n a n u r g e n t a p p l i c a t i o n are

that the r e s p o n d e n t is filling applicant's g a s c y l i n d e r s w i t h its o w n p r o d u c t a n d

therefore m a k i n g t h o s e cylinders u n a v a i l a b l e for that trade c u s t o m e x c h a n g e

o f cylinders. T h i s allegation o f filling applicant's c y l i n d e r s w i t h its E L F g a s ,

is d e n i e d b y r e s p o n d e n t . A p p l i c a n t failed to p r o v e t h e s a m e . E v e n t h o u g h

applicant c l a i m e d that it s a w w i t h its o w n " p r i v a t e e y e s " (the affidavits o f t h e

t w o private detectives are referred), that t h e r e s p o n d e n t h a s in its p o s s e s s i o n

filled applicant's c y l i n d e r s ; N o p r o o f o f that allegation w a s p r o d u c e d b e f o r e

court. A p r o m i s e to m a k e available t o the c o u r t that v i d e o t a p e s - a l l e g e d l y

r e c o r d e d b y t h o s e detectives at t h e r e s p o n d e n t ' s b u s i n e s s p r e m i s e s o r

e l s e w h e r e , w a s n e v e r fulfilled. T h e r e s p o n d e n t d e n i e d that t h e r e w a s a n y

v i d e o r e c o r d i n g b y t h o s e detectives at his b u s i n e s s p r e m i s e s . If t h e r e w e r e

v i d e o t a p e s , s h o w i n g the refilling o r filling o f applicant's c y l i n d e r s it w a s n o t

d o n e b y o r at t h e r e s p o n d e n t ' s p r e m i s e s . T h e a p p l i c a n t d e c i d e d n o t to

p r o d u c e the said v i d e o t a p e after all. T h e r e m a y h a v e b e e n n o v i d e o t a p e after

all. T h e r e a s o n s for t h e applicant's failure to p r o v e t h o s e allegations that t h e

r e s p o n d e n t w a s c o m m i t t i n g u n l a w f u l acts are b e s t k n o w n to this a p p l i c a n t

o n l y . T h e y w e r e n o t p u t b e f o r e this c o u r t . T h e l a c k o f s c r u p l e s s e e m s to
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characterise the applicant. Its m a i n objective w a s to o b t a i n that u n d e s e r v e d

R u l e Nisi. It is m o s t u n f o r t u n a t e that the said R u l e N i s i w a s o b t a i n e d b y

d e c e p t i o n .

T h e applicant, h a v i n g s e e n w i t h its private e y e s , that there w e r e its c y l i n d e r s

at t h e r e s p o n d e n t ' s p r e m i s e s , a n d that t h o s e cylinders w e r e filled a n d s e a l e d ,

w e n t to t h o s e p r e m i s e s o n t h e 20th A p r i l 1 9 9 9 prior to t h e l a u n c h i n g o f t h e s e

applications a n d collected all its c y l i n d e r s in a n o r m a l t r a d e e x c h a n g e practice.

A s s h o w n o n a n n e x u r e S T M 4 , t h e y w e r e all e m p t y . T h e a v e r m e n t s in t h e

affidavits o f t h e t w o detectives, to t h e effect that o n t h e 30th 31st M a r c h , 1 9 9 9

t h e y s a w filled a n d sealed applicant's c y l i n d e r s at t h e r e s p o n d e n t ' s p r e m i s e s ,

m u s t b e incorrect. R e s p o n d e n t h a s d e n i e d that s u c h u n l a w f u l acts o f filling

o t h e r s u p p l i e r s ' cylinders are, c o m m i t t e d b y it. E v e n t h o u g h t h e affidavits b y

the t w o detectives w e r e s w o r n to o n t h e 3rd A p r i l 1 9 9 9 , the a p p l i c a n t c o u l d n o t

state the e x a c t d a t e o n w h i c h the i n f o r m a t i o n , r e g a r d i n g t h e a l l e g e d u n l a w f u l

acts c o m m i t t e d b y the r e s p o n d e n t , r e a c h e d it. C o u l d it b e safely p r e s u m e d that

b y t h e t i m e h e reacted to that i n f o r m a t i o n , h e h a d a l r e a d y o n 20th A p r i l

collected t h o s e cylinders o f a p p l i c a n t w h i c h w e r e s e e n b y t h o s e t w o d e t e c t i v e s ?

T h e i r flabbier m u s t h a v e b e e n s o g u s t e d w h e n realising that t h e c y l i n d e r s w h i c h

t h e y t h o u g h t w e r e filled w e r e in fact e m p t y .

D i d a p p l i c a n t stop there a n d r e c o n s i d e r its steps w h e t h e r o r n o t t h e r e is a n e e d

to p r o c e e d u r g e n t l y a n d o b t a i n e x - p a r t e o r d e r ? T h i s is v e r y m a t e r i a l b e c a u s e

t h e fears e x p r e s s e d , a n d o n the basis o f w h i c h the e x - p a r t e o r d e r w a s to b e

s o u g h t h a d d i s a p p e a r e d . T o p r o c e e d in the m a n n e r , this a p p l i c a n t d i d , in t h e
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light o f these revelations, indicates b a d faith.

T h i s w a s to harass a n d e m b a r r a s s r e s p o n d e n t b e c a u s e applicant c o u l d still

lawfully, obtain its o w n g a s cylinders a n d did continuously m a n a g e to

repossess its o w n cylinders. O b t a i n i n g b y deception u n d e s e r v e d e x - p a r t e

order w a s m e r e l y to disrupt the business operations o f the r e s p o n d e n t . In the

court order obtained the g a s cylinders the r e s p o n d e n t is ordered n o t to receive

in the usual e x c h a n g e f r o m c u s t o m e r s , are those g a s cylinders w h i c h b e l o n g to

other suppliers w h o m the applicant t h o u g h c l a i m i n g to o w n t h e m failed to

p r o v e its o w n e r s h i p . A p p l i c a n t c l a i m e d to o w n E L F g a s . E L F g a s cylinders are

part a n d parcel o f the r e s p o n d e n t c o m p a n y . In other w o r d s , r e s p o n d e n t w a s

b e i n g restrained f r o m dealing with its o w n cylinders as this applicant h a d

included t h e m in the e x - p a r t e order restraining applicant f r o m receiving t h e m

f r o m c u s t o m e r s .

T h e u r g e n c y in the matter m u s t b e b o r n e b y the facts in that matter. T h e facts,

o f these applications s h o w that a n y t i m e the applicant c o u l d regain, if it s o

w i s h e d , its g a s cylinders. T h e r e w a s n o n e e d e v e n to c o m e to court, let a l o n e

o n urgent e x - p a r t e applications. T h e point-in-limine o n u r g e n c y w a s well

t a k e n a n d m u s t succeed. O n this point alone, w h e n the lack o f u r g e n c y w a s

apparent to the applicant, w h o s e e m e d to h a v e b e e n m o t i v a t e d b y

o v e r w h e l m i n g malice the R u l e Nisi m u s t b e discharged. It is a b u n d a n t l y clear,

that there w a s in fact, n o merit in these applications.

M A L A FIDE
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A n o t h e r issue raised, a n d w h i c h I intend to deal w i t h at length b e c a u s e it h a s

a great bearing o n all other issues raised a n d the facts o f b o t h applications is

that o f M a l a fide.. T h e applicant c a m e to court to obtain b y h o o k or c r o o k , a n

order restraining the r e s p o n d e n t finally a n d p e r m a n e n t l y f r o m c o m p e t i n g in the

m a r k e t for sale, s u p p l y a n d distribution o f L P G . T h e T r a d e c u s t o m a r y

practice o f cylinder e x c h a n g e a m o n g s t the supplier w a s elaborately e x p l a i n e d

b y applicant w h i c h s h o w s that it k n e w its rights in that r e g a r d perfectly. In

order to obtain m y s y m p a t h y , ( a n d I did feel s y m p a t h e t i c t o w a r d s the

applicant), lies w e r e told. Deliberate a n d carefully calculated o m i s s i o n w e r e

m a d e . It is a lie that the r e s p o n d e n t fills or refills the applicant's cylinders

w i t h respondent's o w n L P G . It w a s a deliberate a n d carefully calculated

o m i s s i o n to fail to m e n t i o n that these t w o parties, participate fully, as often as

a n y o n e o f t h e m feels the n e e d to d o so, in that trade c u s t o m a r y e x c h a n g e o f

their cylinder. It w a s m a l i c i o u s to obtain b y d e c e p t i o n h o n e r o u s a n d

prejudicial interim o r d e r w i t h o u t notice to the r e s p o n d e n t , m o r e particularly,

w h e n recent e x c h a n g e s h a d t a k e n place a n d m o r e e x c h a n g e s c o u l d take p l a c e

a n y t i m e as applicant w a n t e d . Its detectives failed to d e t e r m i n e that the

r e s p o n d e n t deals w i t h A f r o x cylinders. F o l l o w i n g their (false) report, A f r o x

e m p t y cylinders w e r e in fact collected b y applicant f r o m the r e s p o n d e n t . T h e

applicant h a s nevertheless c o m e to court to restrain the r e s p o n d e n t f r o m

c o m p e t i n g w i t h it. T h e r e s p o n d e n t is falsely a c c u s e d o f c o m m i t t i n g o f f e n c e s

w h e n in fact applicant is the p e r s o n c o m m i t t i n g t h o s e offences alleged,

falsely, against the r e s p o n d e n t . T h e applicant h a s n o b r a n c h offices a n d / o r

agencies so labelled here in L e s o t h o . A p p l i c a n t m a k e s u s e o f distribution

n e t w o r k . T h e r e is n o m e n t i o n as I h a v e indicated earlier o n o f w h a t this
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distribution n e t w o r k consists o f e.g. s h o p , d e p o t s , w h o l e s a l e s etc. T h e

r e s p o n d e n t h a s a l l e g e d a n d p r o d u c e d a p h o t o g r a p h to s u b s t a n t i a t e t h e

allegation, that t h e u n l a w f u l acts o f filling o r refilling o f c y l i n d e r s b e l o n g i n g

to a n o t h e r w h o l e s a l e r , w i t h o u t that o t h e r w h o l e s a l e r ' s c o n s e n t , are c o m m i t t e d

b y this a p p l i c a n t . O n t h e 25th M a y 1 9 9 9 it s h o u l d b e n o t e d that b y this d a t e , t h e

a p p l i c a n t h a d in its p o s s e s s i o n t h e e x - p a r t e c o u r t o r d e r o b t a i n e d o n 8th M a y

1 9 9 9 . A n o b s e r v a t i o n w a s m a d e b y a n d p h o t o g r a p h s t a k e n b y t h e d e p o n e n t o f

the a n s w e r i n g affidavit, o f t h e refilling o r filling o f t h e E L F g a s c y l i n d e r o w n e d

b y t h e r e s p o n d e n t at the a p p l i c a n t ' s d e p o t at T e y a t e y a n e n g h e r e in L e s o t h o .

T h e a p p l i c a n t d o e s n o t d e n y that t h e u n l a w f u l c o n d u c t p h o t o g r a p h e d b y t h e

r e s p o n d e n t at that T e y a t e y a n e n g D e p o t d i d t a k e p l a c e . T h e d e n i a l relates to

t h e n a m e u s e d , n o t t h e u n l a w f u l act. It is a r g u e d that t h e a p p l i c a n t u s e s a

distribution n e t w o r k . T h a t refilling o f E L F g a s c y l i n d e r b y t h e a p p l i c a n t ' s L P G

w h i c h is n o t d e n i e d , is for t h e benefit o f t h e a p p l i c a n t . It is b e i n g d o n e in t h e

f u r t h e r a n c e o f t h e applicant's o w n b u s i n e s s that o f distributing a n d selling o f

its L P G . It is n o t c l a i m e d that applicant's distributor w a s refilling E L F g a s

c y l i n d e r w i t h E L F g a s L P G . A p p l i c a n t actually u s e s t h e s e distribution n e t w o r k .

If u n l a w f u l acts a r e c o m m i t t e d b y a p p l i c a n t ' s distributors, t h e liability for s u c h

acts m u s t g o to t h e supplier - a p p l i c a n t h e r e i n . T h e a l l e g a t i o n that t h o s e

distributors a r e refilling r e s p o n d e n t ' s g a s c y l i n d e r s a g a i n s t a p p l i c a n t ' s p o l i c y ,

d o e s n o t h e l p this applicant's c a s e . It is t h e a p p l i c a n t ' s d u t y to e n f o r c e its

p o l i c y . T h e failure to e n f o r c e its o w n p o l i c y is still its responsibility a n d m u s t

b e visited w i t h liability for failing in its o b l i g a t i o n s to r e s p e c t t h e l a w . Its

distribution n e t w o r k is distributing o n its b e h a l f a n d for t h e f u r t h e r a n c e o f its

b u s i n e s s .
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W h e n it c o m e s to y e t a n o t h e r b r a c h o f the l a w , that is, the u n l a w f u l r e m o v a l

f r o m L e s o t h o o f o n e w h o l e s a l e r ' s cylinders b y a n o t h e r c o m p e t i n g w h o l e s a l e r ,

the applicant w h o c a m e to c o u r t a n d falsely a c c u s e d the r e s p o n d e n t o f t h e s e

u n l a w f u l acts, is the culprit. T h e u n l a w f u l r e m o v a l f r o m this K i n g d o m , o f the

r e s p o n d e n t ' s cylinders, b y this applicant, m a k e s s u c h cylinders u n a v a i l a b l e for

the r e s p o n d e n t to r e p o s s e s s in the n o r m a l e x c h a n g e o f cylinders exercise.

T h e r e is a w e l l established principle, that a party w h o c o m e s to c o u r t m u s t

c o m e w i t h clean h a n d s . T h e applicant c a m e to court w i t h v e r y dirty h a n d s . N o

court o r d e r s h o u l d h a v e b e e n p u t in s u c h dirty h a n d s . T h e l a w a n d the c o u r t in

these application w e r e b e i n g m a n i p u l a t e d to afford protection to a p p l i c a n t w h o

h a s n o respect for the s a m e . It w a s after o b t a i n i n g the c o u r t o r d e r s g r a n t e d o n

8/5/99, a n d o n 12th July 1 9 9 9 , that the applicant w a s n o w c a u g h t r e d h a n d e d

b r e a k i n g the l a w b y t h e r e s p o n d e n t . It w a s o n the 25th M a y 1 9 9 9 w h e n t h e

filling o f E L F g a s cylinder w a s p h o t o g r a p h e d at o n e o f the applicant's

distributor n e t w o r k s . O n the 30th J u n e the t r u c k load o f E L F g a s cylinders w a s

o b s e r v e d a n d p h o t o g r a p h e d at the M a s e r u b o r d e r p o s t c r o s s i n g into s o u t h

A f r i c a against the specific statutory p r o v i s i o n prohibiting s u c h r e m o v a l .

S e c t i o n 6 ( 1 ) L e g a l N o t i c e N o . 9 3 o f 1 9 9 7 [Liquified P e t r o l e u m G a s ( T r a d e a n d

H a n d l i n g ) R e g u l a t i o n s ] . W h e t h e r or n o t the police w e r e alerted is i m m a t e r i a l .

T h e r e s p o n d e n t ' s failure to report to police d o e s n o t afford a n y g o o d d e f e n c e

for applicant's u n l a w f u l acts. T h e r e s p o n d e n t m a y h a v e reported. T h e

failure b y the police to m a k e arrest c o u l d b e d u e to v a r i o u s r e a s o n s i n c l u d i n g

corruption. V e n t u r i n g into s p e c u l a t i o n w h y the applicant gets a w a y w i t h this

criminal acts will n o t s e r v e a n y useful p u r p o s e . T h e r e are serial m u r d e r e r s a n d

rapists. W h e n t h e y are eventually c a u g h t t h e y are b r o u g h t to b o o k . T h e t r u c k
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w h i c h is l o a d e d w i t h t h e r e s p o n d e n t ' s cylinders, in A n n e x u r e ' B ' is that o f the

applicant. In the r e p l y i n g affidavit, M r . P a r k e r d o e s n o t e x p l a i n the r e a s o n

for the r e m o v a l o f the r e s p o n d e n t ' s cylinders. T h e t r u c k is at the M a s e r u

b r i d g e b e t w e e n L e s o t h o a n d S o u t h Africa. T h a t b o r d e r p o s t at M a s e r u ,

b e t w e e n S o u t h A f r i c a a n d the K i n g d o m o f L e s o t h o is a n o t o r i o u s p l a c e .

T h e fact is the c o m m o n k n o w l e d g e w h i c h this c o u r t is entitled to t a k e the

judicial n o t i c e of. T h e applicant's attitude r e g a r d i n g t h e r e s p e c t for t h e l a w ,

a n d its m a n i p u l a t i o n o f courts, are clear indicators that it is v e r y c o n t e m p t u o u s

o f b o t h . W h i l e in the p r o c e s s o f c o m m i t t i n g o f f e n c e s t h e l a w a n d c o u r t s w e r e

u s e d to tie the h a n d s o f l a w a b i d i n g citizens w h o are falsely b e i n g a c c u s e d o f

c o m m i t t i n g t h o s e c r i m e s . T h e revelations, m a d e o n the return d a t e o f t h e

R u l e Nisi issued, indicated w i t h o u t a d o u b t , the b a d faith w i t h w h i c h this

a p p l i c a n t acted. T h i s applicant, s h o u l d c l e a n its h a n d s b y r e t u r n i n g t h o s e

cylinders w h i c h it u n l a w f u l l y r e m o v e d f r o m this k i n g d o m into R e p u b l i c o f

S o u t h Africa. I strongly r e c o m m e n d to the licencing authority to e n s u r e that

the applicant is controlled to o p e r a t e its b u s i n e s s in t e r m s o f the l a w s o f this

K i n g d o m . T h e a r r o g a n c e w i t h w h i c h this a p p l i c a n t t r a m p l e all o v e r the l a w s

o f this c o u n t r y , d e m a n d s his total e x c l u s i o n f r o m the c o n t i n u e d o p e r a t i o n s o f

that b u s i n e s s h e r e in L e s o t h o .

T h i s j u d g m e n t a n d the p h o t o g r a p h s t a k e n b y t h e r e s p o n d e n t a n d p r o d u c e d

b e f o r e this court m u s t b e p l a c e d b e f o r e the D e p a r t m e n t o f the M i n i s t r y o f T r a d e

a n d I n d u s t r y w h i c h licenced this applicant c o m p a n y to o p e r a t e its w h o l e s a l e r

b u s i n e s s h e r e in L e s o t h o . C a n c e l l a t i o n o f the applicant's licence m u s t b e

seriously c o n s i d e r e d . T h e l a w s o f this K i n g d o m m u s t b e r e s p e c t e d b y all w h o
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c o n d u c t their b u s i n e s s e s o n this land. D e l i b e r a t e b r e a k i n g o f o u r l a w s b y this

applicant w a r r a n t s cancellation a n d o r denial o f issue o f licences to it to

c o n d u c t that b u s i n e s s h e r e in L e s o t h o .

In the light o f the c o n d u c t o f the applicant in t h e s e t w o applications, its

b u s i n e s s tactics are n o t o n l y unethical. T h e y are u n l a w f u l . T h a t k i n d o f

busine s s s h o u l d n o t b e a l l o w e d in this K i n g d o m .

T h e s e u n l a w f u l activities together w i t h the c o p y o f this j u d g m e n t m o s t b e

h a n d e d to the relevant authorities to c o n s i d e r a n d t a k e n e c e s s a r y steps.

C O U R T O R D E R

1. C o m i n g to c o u r t w h e n there w a s n o n e e d a n d o b t a i n i n g e x - p a r t e o r d e r

a g a i n s t r e s p o n d e n t w h o s e b u s i n e s s activities w e r e u n d u l y a n d unfairly

disrupted.

2 . S e e k i n g a final interdict b y w a y o f u r g e n t e x - p a r t e a p p l i c a n t w h e n h e

w a s w e l l a w a r e that there will b e material dispute, especially after t h o s e

trade c u s t o m e x c h a n g e s o f cylinders, w a s the total a b u s e o f the p r o c e s s -

u s e d w h e n there is n o n e e d to d o s o , a s t h e trade c u s t o m e x c h a n g e

exercise w a s b e i n g practised.

All these w a r r a n t costs at attorney a n d client scale.

L e s o t h o T e a c h e r s & R e s e a r c h e r s U n i o n v s N u l C o f A N o . 1 3 / 9 8 s h o w s
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that e v e n w h e r e s u c h costs h a v e n o t b e e n a s k e d for t h e c o u r t is entitled t o

s h o w its d i s p l e a s u r e b y a w a r d i n g s u c h costs.

B o t h a p p l i c a t i o n s are d i s m i s s e d w i t h c o s t s at a t t o r n e y a n d client scale.

K . J. G U N I

J U D G E

7th April 2 0 0 0

For Applicant:

For Respondent:


