CIV/IAPN/344/98

IN THE HIGH COURT OF LESOTHO

In tl-m matter bctwecn:

CHAMALE MOROJELE I1ST APPLICANT
MERRIAM SEMATLANE | 2ND APPLICANT
LISEMA MOHOANYANE - 3RD APPLICANT
CLAURINA PSHATLELLA ATH APPLICANT
LEHLOHONOLO MOFO 5TH APPLICANT
EPHRAIM MAFIKA OTH APPLICANT
FORD JOBO 7TH APPLICANT
MAKOANYANE 'NEKO STH APPLICANT
MOSIUOA LEBINA OTH APPLICANT
cfmJ

JAMES THEKO 1ST RESPONDENT
MPHONYANE MOFOKENG © 2ND RESPONDIENT
NQOS LETSEKA 3RD RESPONDENT
MPITI THEKO 4TH RESPONDENT
FOLI MOLETSANE  &TH RESPONDENT
'MAKHOABANE THEKO OTH RESPONDENT
'MAKHOLU LETSEKA 7TH RESPONDENT
LEKUNUTUN MOHALENYANE | 8TH RESPONDENT
'MA-AZAEL MOHASOA OTH RESPONDENT
'MALESHOBORO THEKO 10TH RESPONDENT
PEETE THAMAE 11TH RESPONDENT
JERRITA MOHOANYANE 12TH RESPONDENT

L.EC.SCHOOL EDUCATIONAL SECRETARYI3TH RESPONDENT
CHAIRMAN OF THABA-BOSIU PRESBYTERY

(REV. MOREKE) 14TH RESPONDENT
THIE MINISTER OF EDUCATION 15TH RESPONDENT



2

THIE ATTORNEY-GENERAL 10TH RESPONDENT

RULING

Delivered by the Honourable Mr. Justice G.N. Mofolo

on tllc 71"1 a’ag of Fcbmary, 2000,

The app/icants have appliec! to this courf)(or an order in the fo”owing terms:-

1. Dispensing with the Rules and periods of scruice.

o

That a Rule Nisi is hereby issucd returnable on*the date and
time to be determined by the Honourable Court calling on

the raspana’ents to show causc (if.:my) wliy:

(a) The 14th rcspom'jcnf as presia’ing o]%'cer )(or
election o]( members o)( the members of the
Management Committee 0)( Thaba-Bosiu

- L.E.C. parish shall not within 14 days
‘ Jispatclz to the Honourable Court the
procec’c}ings and outcome 0)( the clections held

on the Qt}‘i June, 1008 for reviele.

()  1st, 2nd, 3rd, dth, Sth, Oth, 7th and 8th
respondents shall not be iﬂtcrcficfec/}[ortlrwh‘ll
fmm' exercising the _funcﬁons of a c}uly
appoiﬂi’ca[ Management Commitiee pcnding
the outcome oj( this applicafion.



© The clection and subscqucnt approt:a/ of the
Ist, 2nd, 3rd, dth, Sth, Oth, 7th and Sth
rcsponc]cnt l)y the 15th rcsponcfcnt shall not
be declared null and void,

(cj) The appointment and subsequcnt approva/ bg

the 15th rcspon.cjcnt o][ 1st, 2na’, th, 10th
11th and 12th respondents as members of
the School Aa/visory Committec _o]( Thaba-
Bosiu L.E.C. Primary School, Bogate
L.E.C. Primary School and ~ Ntlo-Kholo
LEC. Prfmary School respccﬁuely under the
acgis 0)( f”ll:’ consistory shall not be declared

unlawfu/.

(c) The 13th rcspona’cnt shall not be ordered to
submit the names of 1st, Sra(, fltl'l, Sth and
Oth applfcants to the Minister for approua/ n

QCCOVCJCIHCC !t’l'fll law.

S5

Dr'rcctfng responJcnts to pay the costs o]( th_is applicafion.

. Grantr'ng app/fcants ][urfller ana’/or alternative rc]fcf.

el

That prayers [ and 2 (a) and (b) operate with immediate

cﬁ(ect as interim court order.

Apparenf/y an interim order was grantcc! with immediate eﬁ[cct in terms of
praycrs 1 and 2 (a) af the J\Toticc_oj(Motion. The app/fcczfion was opposecl. Aftcr a
./cngtlvy and exhaustive address by counsel on cither side Mr. Sello _{or the rcspona’cnts

has said that because the case and addresses have gone on for so ]or;g, he can't say
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where he started and ended. The parties agree to resume their addresses afreslt. M.

Sello has _saia’ he represents rcspona’cnts 1-14.

In his address Mr. Mosito for the applicants has said the factual Laclagrouncj Is
not in disputc because averments contained in founa’ing aﬁQJavits have not been denied
but mcrcly dismissed as-con)(using }:otclqpotch. He says the Court o]( Appea/ case
appearing on p.3 oj(this Heads ofArgumcnf Is re_lcvant. ‘Hc says in motion procccc/ings
it's not enouglr to say you arc put to the praof t/vereoffor‘i)[cvic}encc is not controverted
or exp/ainea’ it has to be acccptca_’ !Jy a court ﬁJr an aﬁqdavit prouia’es proof. By the same
to]cen, :']( an a”egaﬁon is not negativeJ it holds gooa’. He says facts c]cposea, to lay, in
pc.zrﬁcu/ar, Ist app]icant are not denied lvy respondcnts in their afﬁdauits. He says
averments have not been spcciﬁca”y denied. "He says the app/icar'?ts’ case is that in
terms of the Education Act, 1005 as amended lay Education Act, 1090 there are bodics
t;rat have to be clected in terms of section 10 of the Education Act, 1005 as amended.

| He says applicants were a{uly clected as appears in pages 7 - 8 of the record to serve as
an AJL‘isory Commiﬁcé; Lc says some reprcsentccj the proprictor - he says this a”r:gaﬁon
was not rebutted [)y the respandents. He says the Minister has l?pen cited as Minister
responsib/c for Education and it is assumed he will abide the court’s order. AcconJing

to Mr. Mosito, 1st app/icant is saying at all material times he was minister oj[ Thaba-

quiu LEC Church atfena]ing mectings of Schoka in his Eapacitg as minister of the
Clmrc/_':. Mr. Mosito says the applicafion is concerneJ with schools within Thaba-Bosiu
Parish which clected the Aa{uis_ory Committces which in turn togetlrer elected a
Management Committee. Aa’visory Committees were.clected in terms ofscc.]O (2) 0)(

the Education Act, 1005. At Thaba-Bosiu there were 4 .;clf:ools under Thaba-Bosiu

pan's}t and cach oftlzcsc had an ac!vis'ory committee and it cannot be said that togctlacr
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f/u’y cannot form a management committee; he says the ][ormu/ation that f/wy cannot
Is mr'sco;_vccirca/ and the question was whether app/icants had a direct interest in the
result of the /ffigafion. He says it is not respondcntsl case that pcop/c who were elected
should not have been clected ][or respona/cnts are sayiné all this was lmtclf:pofc/q. Mr.
Mosito says it was never necessary ﬁ:r Seboka to clect for their's was merc/y to authorise
lay standfng resolution -certain agencics )(or the purpose oj( clccfr'ng an chuisory
Committee. He says app/fcants arc }lold;‘ng oﬁ}cc bg virtue af }Jacfng been clected as
such so that the representation is pseua’o—qunsi puélic. He says it is not correct to say
applicants have no locus stana’ n judicio. He concedes that concerning the proprictor
responcjcnts mfglrf have a point ij( the proposition in this context is the Church. Myr.
Mosito has cited princip/cs governing a non-joindcr and quotecj Africa Sun Mpu ma/anga
v. Kunecne and C)tlmrs, 1000 (2) S.A. 500 at 010. He says authority o]( tlrc Clwrclv
has been a’e/cgatea’ to paris}lcs to be managed by the ,eac]ersliip of the parishes. He says
it is the Consistory which ensures that decisions o]( the Schoka are carried out scveral
parfs/ms farming a prcsl:yfcry. He says the rfg}lt to q/ccf was handed down to the
‘balumeli’ (paris}:ioncrs). and fr,mctfonan'cs of the Church are part and parcc/ o)[ the
Schoka iz‘se/f. He says any argument to the contrary is ke wind rusf/ing in the recds
and amounts to frfumplz offormalism over substance. He says the ;'oina,cr ochsot/m
EL'angc/ica/ Church would not c}mnge anyt/':ing. He says if the courffinds the jor'na’er
was necessary the court should so order. He sqays Sechoka is the repository o)( poicer and
there are seceral authorities in support of the joinc/cr proporition. He says once Schoka

has handed doiwcn poiwer, it is parislics that take decisions.

In his address Mr. Sello for rcspondcni's 1 - 14 has zaid the court has been told

the Church de/cgatcd its power to subordinate organs i.c. ‘balumeli’. He says the non-
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citation of the church cannot be technical. He is saying rcspona’ents are t;nab/c to
answer c/mrgcs agamnst them for only the Church can for the Church is a ful/ entity. He
sc.rgs the non—joina’cr is a basic irrcgu/aritg. He says a party which has omitted to suc
the riglvt party and oﬁfcrs to rectify the situation lvy joindcr amounts to introc]ucing a new
cause o)[action‘ He says there is a limit to a court a//otvfng an amendment. He says
the determination is a/u'ays whether on paper the a”cgations are correct, the reason he
has abandoned whether 1st c::,n:)p/ic:aml i1s a minister of the Church. That rcspona(cnts
have not traversed the facts as is said does not mean that fllcy have admitted the same.
He says facts as a’csposec/ to l)g app/icants don't entitle them to rc/icf and that the rc/r'cf

soug/'lt is a mon-starter.

This court has decided to c/isposc 0)( the question of non-joina,cr notwif’asfanding

that the merits af this app/ication have been gonc into albeit no )[ina/ity llaving been

rCﬂC‘llC’CJ.

It would scem the facf that rcspondcnt(s) have c/fﬁcrcnt a’efcnces against c{iﬁ[emnt
app/icants docs not prec/ua’c joina’cr. Indeed this was so under the Union rule 11 (1)
proc/afmccl on 28 ]une, 1040. It wouH also secem 'su[Jsfanfia”y‘ means that u'}tat tlrc
rules are concerned with are the essential )(catu;'es 0)( the rigllf of rc/icj( that join p/ain ti]g[s
or join app/fcam‘s’ claim, fnc/udfng the )(act that a def;'ncjént or rcspondcnt may have
spccia/ c/cfcnccs that he has raised against certain ofp/aintiﬁ(s or app/fcants. Indeed
rcspona’ents have raised such chcnces against app/fcaﬁts tkouglr it would appear this
is @ matter that can and is rcgara’ed as ‘perip}mra/ " to the contral rc/icf - sec Drcycr and
Others v. Tuckers Lana( and Developmcn.t Corporaﬁon (ptg).lja’, 1081 (1) S.A 1219
m at 1223B.
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In this case since Mr. Se[[o has abandoned t_ltc issuc whether 1st applicant was

still a fw_inistcr of Religion at the material time, it would seem 1st applicant has locus
standi and accora’ingly there would be no cause not to allow a joina’cr o}[a third party
namcly, tlrc Lcsotlzo EL'angc/fca/ ijlurcll ﬁar a }'ofm;cr cannot !JC rej(usccl i){, amongst ot‘rcr
fln'ngs, the court has ](ounc! that an app/icanf has locus standi. Indeced an app/icant has
no such Jocus standi :/[lac has no substantial interest in the matter. Otherwise it would
scem as soon as the third party becomes aware of the ac“ﬁon he must make up his mind
whether he wishes to join as a co-app/fcant and fflzc decides to do so he must apply at
the carliost oppeartunity so tl'la_t the court can hear the matter as a whole and deal with
all the elaims simu/tancousfy - see Kinckor Films (Pty} Ltd. v. Drive in Home Movies,
1076 (2) S.A. 87 (0).

Joinder uf;Nccc'ssr' ty

This court considers the joinder to be necessary in that the LEC as proprictor has
direct and substantial interest in any order this court might make in these proceedings
in that the order cannot be carried out without prejudicially affecting the proprietor LEC
nor do I think that the L.E.C. waived its right - scc Amalgamated Engincering Union
¢. Minister of Labour, 1040 (3) S.A. 632 (A); Van der Walt and Another v. Saffy,
1030 (2) S.A. 578 () at 581; Henri Viljoen (Pty) Ltd. e, Awerbuch Brothers, 1033
(2) 8.A. 151 (0) at 1605-71; Tockies Butchery (Edms) Bpk en andere v. Stassen,
1074 (1) S.A. 771 (T); Erasums v. Founille Motors (Edms) Bpk, 1075 (1) S.A. 57
(T); Harding v. Basson and Another, 1005 (4) S.A. 400 (C). According to the
ivddament in Licences and General Insurance Co. Ltd. ¢. Van Zyl and Others, 1001
(3) S.A. 115 (D) at 110 ‘such a person is cntitled to demand as of right that he be
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joinca’ as a party and cannot be rcquircc/ to cstablish in addition that it is equitable or
convenient that he should be joined as a party. It was also said in Khumalo v. Wilkins
and Anot‘/ver, 1072 (1) S.A. 470 (N) that ‘in fact, when he is a necessary party in this
sense the court will not deal with the issues without a ;'ofnc]cr [Jcing aﬁ[ccfcd and that no
qucstion ofstcretion or contenicnce arises.” Indeed in the instant case this court does

not think that a question ofc‘jiscrcffon or convenience arises hesitant as Mr. Mosito is
o]( whether the proprictor, the L.E.C. should bc_joincd.

Closer home and in so far as our uniform rules are concérned, Rule 10 (a/tlmug/r
wrong/y numbered) aflows joinder of parties prouia’ca/ the rigllt to rc/ief of persohs to be
joined a’cpends upon the determination af substanfia”g the same question of Jare or fact.
In so )(ar as the L.E.C. is concerned, it's rig}:t to rc/iefdcpena’s upon the determination
ofsubsfanﬁa”y the same question o_j(/aw orfact. Were the L.E.C. not co-joinca’, these
procaca’ings 1would be a’e){cctiuc lraw'ng rcgarJ to the jz‘:dgment in Matima and Others v.
Moruthoane and Another, L.A.C. 1085-1080 where it was held )(a:'lurc to join the
potential app/fcant the Church rendered the procccc/ings c/cfccfivc. At p.200 Schutz P.
had said:

“This is a matter that no court, cren at the latest stage in
proceea’ings, can ovcr/oolt, bccausc fl;c Court 0)( Appca/
cannot allow orders to stand against persans who may be
interested, but who have no opportunity to present their

case .
Nccd/css to say the LEC is an interested party.

Also, accorc{ing to the juc]gmcnt in Amalgamatcd Enginecring Union and Other
and cases quofccl tkcrein fnc/uc/ing Singll v. Tcxt.i/e Workers' Industrial Union (S.A.)
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Durban Branch and others, 1062 (1} S.A. 003 (D) at OQ; Selborne Furniture Store
(Pty) Ltc_/. v. Steyn NO, 1070 (3) S.A. 774 (O); Ngewase and others v. Terblanche
NO and of/xcrs, 19?7 (3 S.A. TQO (A) at 800 H, the reason ](or the poicer of the
Supreme Court to order the joina{cr ofpartics in an action which has c;/rcac!y lacgan is
that the court is enabled to ensure that persons interested in the subject matter of the
c]isputc and ichose rights may be affccted [Jy the juc!gment of the court are chorc court
as this enables the court to avoid unnccessary costs. It !.L‘-C!S said the power is not devived
ﬁ'om any rude ofcourt but is part of the inhcrent or common-lai jurisa’iction of the court
f;:r, i]( it appears ex-facfc the papers that a person has direct and substantial /ega/ ‘Interest
in the matter bcfore court enfit]ing him to be _l_r_card, the court may mero motu take steps

to sa)(eguara’ his rigllts.

In scveral cases including Henri Viljoen's case above ‘a direct or substantial
interest’ has been held to be ‘an interest in the n'g/'zt which is sul)fcct—mattcr of the
/itigui‘fon and not mcrc/y a ﬁnancial interest which is only an indirect interest in such
/ifigaz‘ion. ' Conccmihg .tlzis app/ication it would be bcgging the question and sp/ittr'ng
hairs ever to imaginc that the LEC has no interest in its vested rigin‘ o][sclzools under
its administration and a corresponding n'g}lf to ensure that those who run its different

committees are propcrfy clected and appoini'ea’.

Mr. Mosito has told the court it is in the discretion of the court to decide whether

joinder of the Lesotho Evange/fca/ Church is necessary, | have not gatlxcrca/ from Mr.

Scllo’s address that he resists LEC lvcing joinea’ in the procecc{ings for he says
rc;"ponn’cnts have not been able to answer mcaningfu”y to a//cgaﬁons raised in vicw of

the fact that any meaningful responscs from the rcspondents can only be directed at the



proprictor, the LEC.

Accarc/ing/y Mr. Mosito is directed to app/y for joinder 0)( the Lesotho E uange/ica/
Church within fourfccn (1) c/ays o)( this ru/ing and Mr. Sello is to join issuc in the
normal way and in accordance with the Rules oj( this Court regarding app/icaﬁons.

Costs will be costs in the app/r'cation.

- MOFOLO
JUDGE
2nd February, 2000.

For the App/icants: - Mr. Mosito
For the Rcsponc[cnts: Mr. Sc”o



