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IN T H E H I G H C O U R T O F L E S O T H O

In the matter between

' M a m a h a l i M p h o M o l a p o Applicant

and

M a s e r u City Council 1st R e s p o n d e n t

T o w n Clerk - M C C 2 n d R e s p o n d e n t

J U D G M E N T

Delivered b y the H o n o u r a b l e M r . Justice M . M . R a m o d i b e d i

O n the 2 n d d a y o f O c t o b e r 1 9 9 8

In this matter the A p p l i c a n t seeks a declaratory order to the effect that

her purported dismissal as the e m p l o y e e o f the 1st R e s p o n d e n t is null a n d void

a n d o f n o force a n d effect. A s ancillary prayers s h e accordingly seeks

reinstatement to her position as personnel m a n a g e r o f the 1st R e s p o n d e n t ,

p a y m e n t o f m o n t h l y salary f r o m S e p t e m b e r 1 9 9 7 to date o f j u d g m e n t a s well

as costs o f suit. I should m e n t i o n at the outset that d u r i n g the c o u r s e o f

a r g u m e n t before m e the parties w e r e in a g r e e m e n t that in the event o f this

C o u r t granting reinstatement the Applicant could only b e reinstated to h e r n e w

position o f Social a n d E c o n o m i c P l a n n e r as she h a d already b e e n transferred

thereto at the t i m e o f her purported dismissal. N o w for the story o f the

litigation:
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T h e parties are indeed o n c o m m o n g r o u n d that the A p p l i c a n t w a s

appointed to the post o f M a n p o w e r M a n a g e r in the service o f the 1st

R e s p o n d e n t o n the 2 2 n d April 1 9 9 2 . T h e letter o f a p p o i n t m e n t to that effect

is A n n e x t u r e " A " to the Applicant's f o u n d i n g papers. T h i s letter h a s b e e n

signed b y the then T o w n Clerk S . M . P h a m o t s e . It is Applicant's case h o w e v e r

that the latter w a s m e r e l y informing her o f the a p p o i n t m e n t w h i c h a c c o r d i n g

to her h a d b e e n m a d e b y the Minister o f the Interior a n d Chieftainship Affairs

in terms o f Section 4 ( 1 ) o f the U r b a n G o v e r n m e n t ( A m e n d m e n t ) O r d e r 1 9 9 0

(repealing a n d replacing Section 2 9 o f the principal A c t n a m e l y the U r b a n

G o v e r n m e n t A c t 1 9 8 3 ) .

T h e R e s p o n d e n t s , o n the other h a n d , c o n t e n d that the a p p o i n t m e n t in

question w a s m a d e b y the T o w n Clerk S . M . P h a m o t s e h i m s e l f a n d that

therefore the 2 n d R e s p o n d e n t w a s entitled to dismiss the Applicant without the

approval of the Minister as h e admittedly did o n the 10th S e p t e m b e r 1 9 9 7 in

terms o f A n n e x t u r e " C " .

W h i l e it m a y appear, at first blush, as if there m i g h t b e a dispute o f fact

as to w h o actually appointed the Applicant a closer e x a m i n a t i o n o f the matter

s h o w s that such dispute is not real, g e n u i n e or bona fide but artificial. T h i s

is m a i n l y so b e c a u s e a p p o i n t m e n t o f officers o f the 1st R e s p o n d e n t is the

exclusive d o m a i n o f the Minister o f the Interior a n d Chieftainship Affairs in

t e r m s o f Section 4 ( 1 ) o f the U r b a n G o v e r n m e n t ( A m e n d m e n t ) O r d e r 1 9 9 2 .

T h a t section provides as follows:-
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" 2 9 . (I) T h e Minister m a y , o n such terms a n d conditions as b e

thinks fit, appoint,

(a) a T o w n Clerk;

(b) a D e p u t y Clerk;

(c) A Treasurer; a n d

(d) such other officers as m a y b e d e e m e d necessary

for the proper p e r f o r m a n c e o f the functions o f the

Council."

A s I read this section it clearly e m p o w e r s the Minister o f the Interior a n d

Chieftainship Affairs a n d n o b o d y else to a p p o i n t officers o f the 1st

R e s p o n d e n t .

A d v Mosisili for the R e s p o n d e n t s h a s tried to o v e r c o m e this patently

i n s u r m o u n t a b l e hurdle b y suggesting that the M i n s t e r h a d delegated the p o w e r

o f a p p o i n t m e n t to the T o w n Clerk. I c a n n o t a c c e p t this a r g u m e n t principally

for t w o reasons:

Firstly the Minister h a s not b e e n g i v e n e x p r e s s or implied p o w e r to

delegate as suggested a n y w h e r e in the U r b a n G o v e r n m e n t A c t 1 9 8 3 a s far a s

a p p o i n t m e n t o f officers to 1st R e s p o n d e n t is concerned. In this regard I a c c e p t

L a w r e n c e B a x t e r ' s statement in his invaluable b o o k A d m i n i s t r a t i v e L a w

at p a g e 4 3 2 that the p o w e r to delegate d o e s not automatically exist: it m u s t

b e p r o v i d e d for, either expressly o r impliedly.

In a n y event I observe that e v e n if the Minister h a d in fact d e l e g a t e d the
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p o w e r o f a p p o i n t m e n t to the T o w n Clerk notice o f s u c h delegation w o u l d h a v e

h a d to b e published in the G a z e t t e in t e r m s o f Section 3 6 ( 1 ) (d) o f the

Interpretation A c t 1 9 7 7 w h i c h is to the following effect:

" 3 6 (1) W h e r e a Minister has delegated p o w e r s a n d duties under

section 35(2), or w h e r e an A c t confers p o w e r u p o n a n y person

to delegate the exercise o n his behalf o f a n y o f the p o w e r s or

the performance of any of the duties conferred or i m p o s e d u p o n

h i m under any A c t -

(a)

(b) ..

(c)

(d) notice of such delegation shall b e published in the

Gazette."

It is c o m m o n cause that n o s u c h notice has ever b e e n published in the Gazette.

S e c o n d l y the very a u t h o r o f the letter o f a p p o i n t m e n t A n n e x t u r e " A "

S . M . P h a m o t s e h a s d e p o s e d a n affidavit to the effect that the Applicant's

a p p o i n t m e n t w a s in fact d o n e b y the Minister himself. All that the d e p o n e n t

did w a s m e r e l y to i n f o r m the Applicant. Significantly, as s h o w n a b o v e , the

d e p o n e n t w a s the T o w n C l e r k at the t i m e h e signed this letter. I think the

choice o f w o r d s e m p l o y e d b y the d e p o n e n t in this letter is decisive in s h o w i n g

that the a p p o i n t m e n t w a s not m a d e b y h i m as the T o w n Clerk. T h e letter

o p e n s w i t h the following w o r d s :
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"I a m to inform y o u that y o u have b e e n appointed to the post o f

M a n p o w e r M a n a g e r in the service of M a s e r u City Council....."

(Emphasis a d d e d ) . Quite clearly the author d o e s not pretend to h a v e

m a d e the appointment himself. O n the contrary an impression is

created that the appointment w a s m a d e b y s o m e o n e else.

N o r d o I think that S . M . P h a m o t s e ' s a v e r m e n t as s h o w n a b o v e c a n , o n

probabilities, reasonably b e controverted o n the p a p e r s as they stand. T h i s is

m a i n l y so because neither the present T o w n Clerk n a m e l y the 2 n d R e s p o n d e n t

n o r P a u l Q o b o w h o h a s filed a supporting affidavit o n b e h a l f o f the

R e s p o n d e n t s w a s the t o w n clerk at the t i m e o f Applicant's a p p o i n t m e n t in

April 1 9 9 2 . M o r e o v e r , as earlier stated, S . M . P h a m o t s e h a d n o statutory

p o w e r as the T o w n Clerk to appoint the A p p l i c a n t as a n officer o f 1st

R e s p o n d e n t .

I attach d u e w e i g h t to the fact that the R e s p o n d e n t s h a v e not availed

themselves o f their right to apply for cross e x a m i n a t i o n o f the d e p o n e n t S . M .

P h a m o t s e . F o r m y part I a m satisfied as to the inherent credibility o f the

factual a v e r m e n t s o f the Applicant a n d S . M . P h a m o t s e a n d h e r e b y p r o c e e d o n

the basis o f the correctness thereof. I d o s o o n the authority o f P l a s c o n -

E v a n s P a i n t s v van R i e b e e c k . P a i n t s 1 9 8 4 ( 3 ) S . A . 6 2 3 A . D . at 6 3 5 .

A c c o r d i n g l y I find that the Applicant w a s in fact a p p o i n t e d b y the

Minister o f Interior a n d Chieftainship Affairs a n d not b y the T o w n C l e r k as

alleged b y the R e s p o n d e n t s . T h a t b e i n g the c a s e I find that the 2 n d

R e s p o n d e n t acted ultra vires his p o w e r s in purportedly d i s m i s s i n g the
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A p p l i c a n t w i t h o u t the a p p r o v a l o f the M i n i s t e r a s h e did o n the 10th

S e p t e m b e r 1 9 9 7 . It is i n d e e d a well k n o w n c a n o n o f interpretation o f statutes

that p o w e r to a p p o i n t includes p o w e r to d i s m i s s . In this r e g a r d it is n e c e s s a r y

to refer to S e c t i o n 3 4 o f the Interpretation A c t 1 9 7 7 w h i c h p r o v i d e s a s

follows:-

" 3 4 (I) W h e r e a n A c t confers a p o w e r or i m p o s e s a duty u p o n a

p e r s o n to m a k e a n a p p o i n t m e n t or to constitute or establish a

board, tribunal, c o m m i s s i o n , c o m m i t t e e , council or similar b o d y

the person having such p o w e r or duty shall also h a v e the p o w e r

(a) to r e m o v e , suspend, dismiss or r e v o k e the a p p o i n t m e n t

of, a n d to re-appoint or reinstate, a n y p e r s o n appointed

in exercise o f s u c h p o w e r or duty;

(b) to revoke the a p p o i n t m e n t ; constitution or establishment

of, or to dissolve, a n y b o a r d , tribunal c o m m i s s i o n ,

c o m m i t t e e , council or similar b o d y appointed, constituted

or established, in exercise o f s u c h p o w e r or duty, a n d to

re-appoint, re-constitute or re-establish the s a m e ; a n d

(c). T o specify the period for w h i c h a n y p e r s o n appointed in

exercise o f s u c h p o w e r or duty shall hold s u c h

appointment.

(2) W h e r e the p o w e r or duty conferred under sub-section (1) is only

exercisable u p o n the r e c o m m e n d a t i o n , or subject to the

a p p r o v a l or consent o f s o m e other p e r s o n , then s u c h

r e c o m m e n d a t i o n , approval or c o n s e n t is also required for the

exercise o f the additional p o w e r referred to in p a r a g r a p h s (a),
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(b) and (c) of the subsection (1)."

S e e also L e s o t h o T e l e c o m m u n i c a t i o n s C o r p o r a t i o n v T h a m a h a n e

R a s e k i l a C o f A ( C I V ) N o . 2 4 o f 1 9 9 1 (unreported)

R e g a r d i n g Applicant's salary there is n o suggestion that the A p p l i c a n t

has earned alternative salary elsewhere. Indeed there is n o e v i d e n c e that she

w o r k e d a n y w h e r e during the period o f her unlawful "dismissal". A c c o r d i n g l y

I consider that this is a fit case w h e r e m o n t h l y salary should b e o r d e r e d in

favour o f the Applicant.

In the result therefore the application is granted as prayed. F o r the

a v o i d a n c e o f d o u b t 1 m a k e the following order:

(1) T h e purported dismissal o f Applicant as the e m p l o y e e o f

1st R e s p o n d e n t dated 10th S e p t e m b e r 1 9 9 7 is h e r e b y

declared null a n d void a n d o f n o force a n d effect.

(2) T h e Applicant is hereby reinstated to her position as Social

a n d E c o n o m i c Planner o f M a s e r u City Council.

(3) T h e R e s p o n d e n t s are ordered to p a y the Applicant her

m o n t h l y salary with effect f r o m S e p t e m b e r 1 9 9 7 to date.

(4) T h e R e s p o n d e n t s shall p a y the costs o f suit.

M . M . R a m o d i b e d i

J U D G E

2nd October 1998
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F o r A p p l i c a n t : A d v R a k u o a n e

F o r R e s p o n d e n t s : A d v Mosisili


