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IN THE COURT OF AFPEAL OF LESOTHO

In the matter betwesen:

BASUTOLAND CONGRESS PARTY 15T APPRIT AT

BASOTHO NATIONAL PARTY - BND APPLILATT

MAREMATLOU FREEDOM PARTY SHD APPELTANT
ardd

DIRECTOR OF ELECTIONS 15T RESFONDENT

INDEPENDENT ELECTORAL COMMISSION  2I9D RESPOWDENT

ATTORNEY GENERAL ZRD RESFONDENT

E=ld ate
MASERT

Coram;

Steyn, P

Leon, JA

Van den Heever, JA

JUDGMENT

TEL COURT:

The appellants are three political parties regisicred as such in
terms of section 35 of the Naiional Assembly Flocjicn COrdzr No. 10 of

1822, We refer to them as the BCP, BNP and MFP respectively.

The sétond respondent is the Independent Tlacioral Commission
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sziablished by seciicn 66 of the Constitution (“the IEC"). The first
resoendent is the Direcior of this body, appointed in terms of Section S0

27 Ordar 10 of 1892 as amended by section 5 of Act 8 of 1997, and the

nird respondant is the Aticrney-General.

Act 8 of 1997 altered Order 10 of 1992 in wideranging ard

flondaimental respecis. The purpose was,according to-both-the-headnote

204 the contenes of the statute, i.a. to

“snhance the democratisation of theelectoral -process- -

TTthroush orderiy election campaigns, the observation and

Ll

monitoring of elaciions, the regisiering of political parties

Loy

or purposes of elsciions as well as an Electoral Code of

CoCweu

Conducs for political parties and candidazes...”

The Constitution had also besn amended, section 68 being
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:vtizied to vore. The procedure on application for registration as

Tamea L

mrovided for in ssction 15 and 16(R)(a)(i) of the Order-was tolead in’

<oz aourss 1o the .issue-oi-brand-new-registration  ecards: Onée the

Zirzoior efer having checkad the information in each application-is-
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satisfied that an applicant is th.ﬁéd, the latter is issued with an
elector’s registration card “bearing a: distinct identifying number —

(1) to which a photograph of the applicant. taken by the

registration officer, is attached; and

(ii) on which is placed...the signature or prescribed mark of the

applicant,”

and all tne details required to be given in each voter’s application for

registration..(section —13) are entered  in—the " géheral "Tregister

(s22.16(2)(b)).

The IEC came into existence in September of 1997. On the 5th of
Jenuary, 1898, the registration of voters under this new dispenszation

cemmenced.

On 27 February, 1998, Parliament was dissolved. In terms of
seciion 48(2) of the Order, the day or days for the election to
reconsiitute Parliament, must be determined- “not later than four days
afier such dissolution”. This injunction was ccmplied with, the
Goverrment Gazette of 3 March publicising the fact that the gener

gleciion would. be. held—on--83—May-—1998.~—The " notice” set™"out, in

(@]

crornliznce with the duty imposed on the Director of Elections (“the

I
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Dirscior”) by section 48(3) of the Order ia. the dates on which

)

ziistreiion of sizciors would be suspended and the date on which the
nominasion of candidates would close. How those dates are to be
c~zloaiated is also provided for by section 48: the Director has no

arnitrary disereiion in the matter.

On Saturday the 16th of May, the appellants.obtained-a-rule-niss

i the High Court retuirnable on Monday the 18th (therefore four days
before the daie appointed for the general election) calling on the

r=zpondents to show cause why
“2 a) First and Second Respondsnts’ refusal o supply to
the zpplicants copies of the Provisional Electoral lists

for the Lighty (80) Constituencies free of charge shall

not be declared uniawiud;

b) Firsi and second respondents shall not be ordered to
provide or supply Applicants each with a copy qf the
Provisional Electoral lists for each of the Eighty (80)

consiituenciss;

c). . Firsy and Second-Respondenis-shall-not beordéréd to delay

the Flecticns until such time as the applicants have had a
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reasonable opportunity to study the electoral lists and make

objections thereto showld they so wish;

d) Respondents shall not be ordered to pay costs in the event . .

of opposing this application.”

e) Applcants shall not_be granted such.further--and‘er-

alternative relief”.

Presumably the “such” is redundant and should be deleted, or“the

senience should be completed in the only manner consonant with basic
rules of both procedure and equity: “as the Court in its discretion may

be persuaded to grant on these papers.”

In terms of thé rule granted, respondents wsare to file their

answering affidavits by 11 a.m. on Monday the 18th.

The respondents did indeed oppose, and the application was
dismissed by Kheola C.J on the 19th after argument on the 18th, the

rule being discharged with costs.

The present appeal, noted the following day, is against that

judgment. Since provisional electoral lists were scrutinized, amended
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and finalized and the general election is part of history, the only benefit
the appellants can hope to achieve 'by a successiul appeal, would be a

reversal of the adverse order for costs which accompanied dismissal of

their application.

However, in view of the fact that the appellants called into

question the credibility and impartiality of the TEC.and-allege-that-it-and

its officials thwarted the appellants’ attempts to exercise what they allege

to be their rights, we propose dealing with the matter more fully than

would ordinarily occur in-a matter -such-as the present which was -

brought so belatedly and without joining the other vitally interested
poilitical parties. One is also struck immediately by the fact that the

appellants made no attempt to satisfy the elementary requirement for

obtaining an interdict: i.e. to establish that without such relief they

wouwld suffer irreparable harm.

THE FACTS

We summarize the allegations by the applicants as succinctly as
possible. The founding affidavit commences with a list of events, some

of which have already been noted above, to which further events are

-—-added



3 March notification was given in the Government Gazette

proclaiming: 23 May the polling day for all constituencies of the
Kingdom; N
10 March the date on and from which the registration
of voters was to be suspended;
20 April the date on which nomination of candidates
would close.

The papers go on to say that the registration of voters did cease on 10

-l

March. The IEC prepared provisional electoral-lists..<These-became

avallable for public inspectién on 14 April. Where they were posted up,
the were constantly surrounded by voters coming to seeﬁ whether their
nzroes were on the list. *It was impossible for anyone seeking to.study -
tr.e list as a whole and deal with it meaningfully”. Representatives of the
thirze appellants therefore on the same day went to the headquarters of
the TEC in Maseru and met that body under the chairmanship of Mr.
Mcziiza. They asked for copies of the electoral lists for all 80
censtituencies, without success. They were told the compl;.ter had
broken down and that they were in any event not entitled to copies in
terms of the Order. The Director, when a.ppfoa.ched on behalf of the first
ap-cliani told the BCP man he could provide his own computer discs
ar< have the information on the IEC's discs copied and their own
printcuis then made from those. The BCP decided that the expense
involved would be prohibitive.

— e

A subsequent request for copies to one of the electoral
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commissioners was also refused. 50 too were requests made after the

19th of April, the last day “on which objections to the electoral lists

could be filed”,

The second appellant on the 22nd of April took advantage of the

irecior’s offzr, had the information on the IEC's computer discs

o)

wransierred to dises of its own, and submitted those to statisticians<op-

a forensic audit. An affidavit by a Mr. Van der Berg, who does not set
out his gqualifications but who is employed by “OF & A cc” of
Johannesburg as a “forensic investigator” is annexed to that of the BIVP

denomnent:

“We cénduci:ed an analysis....on constituency 57, which was
szlected at random and an analysis of constituencies 56, 57,
58 and 60 which were analysed collectively. These tests
specifically concentrated on the very unusual multiplicity of

voters who, according to the lists, had been born on the

seme day of the year.”

Nine times more than the expected average registered voters, were

racordec. as having been born on the first of January.

In Constitvencies 58, 57, 58, 59 and 60, taken collectively, the same
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Dicture emerged. On average 86.8% more voters had been born before
¢z 12th of the monith compared'wit.h those born after the 13th.
manrdcm tests on the lists of 31 constituencies found 88 voters enrolled
w0 wersg younger than 18 years. Tests on eight numbered
conztituencies revealed 73 voters “with precisely the same particulars
recisizred more than once.” Clusters of voiers allocated registration

pr) Wrwriy

mionbers in sequence, had the same.hirth .date;=findicating-thatthe~

derails-of the clustered voiters had been invented”. He concludes by
s:oressing the opinion that what has been extrapolaied by his limited
a:mnlrsis of the mass of infermation available, is “a very serious pointer
1o s lkelihood of invented or phantom voiers being found on a massive
scaie”; and that “we have only touched on the extent of the problem and
that numerous fraudulent practices could have taken place with regards

iC the redistration of voters without being detected by the IEC.”

We interpose at this stade already, that it is common cause thai this
denonent was working from information contained in the provisional
viierz’ Usts of the IEC. There is no indication that Van der Berg had
mzde any inquiry as to, nor had any idea of, the processes those lists
woild be subjected to by the 1EC to finalize them for purposes of ithe
actual 2lection. We.do not.know on-what his view ‘iS'“baéed“'that

irzisiviznipractices mighi remain-undetected by the TECT
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The third appellant proferred testimony relating to a different kind

of allegad pre-election irregularity. Its leader, Mr. Malebo, says he also
declined the offer of the information requested - unless, of course, the
applicants were after mere paper, not information - because obtaining it
a2t his own expense would apparently be “prohibitively expensive”.
Hovrsver, in the final lists there are serious discrepancies betwesn “the

number of voters as shown in the Constituency. Delimitation gazette-and-—

the number of voters in the final lists.” He quotes two examples 1o

itlistrece this point.

We interpose again at this stage already, that flaws in two
constituencies would hardly seem good ground for postponing the
couniry-wide general slection. Moreover once the final lists became
available - free of charge, and that - the Order provides how alleged
dzfacts in those lists are to be dealt with. Rushing into court is a last

resort, not g first port of call.

The appelants’ attorney filed and served a further affidavit on the
rsvurn day igself, the 18th of May. How appsellants envisaged that, if it
wers maierial, the respondents could deal with that in the impossibly

short t.me granted them by the court's order,.is difficult to conceive:

B

_That affdavit is by a person.who at least qualifies-himself as-an expert’

by setting ocut the degrees he has obtained, and that he is a Senior

lj.uul-
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Lesturer in statistics at the University ‘of the Witwatersrand. He merely
ccinments on the Andings of Mr. Van der Berg as set out in his affidavit;
for =vampile that the odds of 230 out of 8186 people in constituency 57
having been born on 1si January, are “substanmally less than 1 in
103.C00"; and that the chances of 86% of the voters in the constituencies
lisizd by Van der Berg having been “born in the period the 1lst to the

12;11_ of the month a._ndthe rf_ama.ipder,in._thg_la,gter,;so%fofgt;a&memkﬁs‘

““““ stantially less than one in one million.”

Respondents fited two answering affidavits.  Mr. Mafisa, the - --
chzirman of the IEC, stresses what is already apparent from the
arr:illants’ own papers. The IEC was in the process of preparing
previsional electoral iisis, and only provisional lists existed when free

coviss were demanded on behalf of the three appellants.

(The minutes of the meestings of the BCP, BNP and MFP held on
18th, 14th and 14th May respectively annexed to appellants’ papers,
recosl identical resolutions “that legal proceedings be initiated against -

ne Divactor of Elections and the Independent Electoral Commission to

fon J

relziss copies of Provizional Electoral lists and related further

- S te A EPe ot ]
ant zlternative reliei” .

tlr. Mafisg says that:




“On the 13th of April 1998, a provisional version of the
general register as contemplated by Section 21A of the
National Assembly Election Order, 1992 was complete and
copies of such lists were displayed at all centres which were
used for registration of electors in 1998. Pursuant to such
publication I, through the medium of radio broadcasts
invited all political parties to a meeting at the offices of the
IEC. My distinct recollection is that by and large all
registered political parties participated in this meeting. At
the mesting I informed all who participated therein that a
provisional version of the general register had been
published as stated and asked all political parties to
encourage all their supporters to. go.ta.the.centres-and-
inspect the lists and make objections thereto or claims for
mclusion therein where names were mistakenly omitted. In
this context I should also refer to Legal Notice No.16 of
12998, Regulation 5 which sets out procedure if an elector’s
name is omitted from provisional version of register.”

Hs admits that he was asked for copies of the provisional lists;
3 that he answered that in terms of Sec.21A of the Order and that
there was no cobligation on him to supply covies of those lists to the
parties; that he was obliged to publish the provisional version of the
regisier or an extract from that relating to the area concerned, within
each such area, which he had done; and that the provisional register had

t0 bs amended on receipt of “objections and apolications for inclusions

by msmbers of the public”.

Those objections which related in terms of regulation 5 of the
1993 National Assembly Regulations promulgated in Legal Notice No.16

of 1888, to those persons who claimed that they were entitled to be



._._.
)

meniztered bur whese names were not on the provisional register, nad to

izdzad with the Director not 1a,t,er than five days after the postin:g of

tiv mrovisional lises t0 obtain inclusion.  In respect of cther objections,

Uy

L POk er hbuﬂ;,t,he,;opaa er-Fas-Ret-working = Mec ical failas

rostnmadation I calied in our computer expert and he said thzy if

fifeen-day Hmii provided for by section 33(2)(a) of the order wras

Cl=red 0 in every case.

+ 3273 the represeniatives of the appellants. accentwd—mavermcnc—-f:&t““ -

v the IEC is not obliged to supply them with copies of the

ohzional version of the register. He told them, not that compuzars

Z5 are--

107 2 thenomenon unigue to Lesotho. However in the spirit of

5L

noiitical parties couwid provide their own diskettes, he would try to

Tz ZWE

R <~ 33 i T o= ”
oozrmmmmoedats their wishes,

F obtained copies of the provisicnal redister in this fashion: so

Cilotiiz Depuly stwacm of uhe BCP in velatlon o his own constltuency S

cligiiing she publicesion of the provisional version: of the
z=nsral regisien.as-preseribed-bylavw-and-following the Keen”

ieresp displayed by Basotho voters, a fact acknowledged by



the applicants, the IEC gave itself the opportunity to amend,

rectify and correct the entries in the provisional register.

Apart from the fact that there was no specific request from
anyone for supply of spare copies of the provisional register,

in any event it would have been a singularly unproductive

and sterile exercise in that these so:-called lists-would-have
undergone a metamorphosis based on the objections and
claims for inclusion which were forthcoming from

members of the publie.”

had been discovered and reciified.

In regard to the.discrepancies adverted to by Mr. Malebo on behalf

14

In the election timetable originally prepared by the IEC, polling day had
been scheduled to be 29 August 1998. A meeting with interested parties
including the three appeliants, had besn held on 18 February. The
appellants had urged that the election be held earlier: in Méy. From
then on, once Parliament was dissolved, there was a schedule prescribed
by the King, which gave parties an opportﬁni;y to attack the final lists.
CoI;ies of these had been supplied to all political parties as enjoined by

sec.24(4). Before they were printed, errors in the provisional register

of the MFP, Mr. Mafisa explains that such discrepancies arose because

/...



ilie resisiration of voters took place before the delimitation exercise vwas

finnlized,
“At the time of regisiration the electors of Stadium Area, for
ameample. gave their residential address as Thamae. Tne

aslimitgiion exercise nowever, determined that Thamae be

drnided by a constituency boundary into Upper and Lower

Thamae. In the circumstances,_there..isino.-sway—=or:

L.l

Zagermining which of the registered electors should be
nzd 1o either Upper Thamae or Lower Thamaé émce
ey m'v’_exe_all.reg;stgned-a-s-zresidj}}g—imifhamae# framesting
ssyween the IEC and all registered political parties on the
1lth May 1898 this matier was drawn to the attention of
~h2 political parties, including the Applicants, and a
orepaosal as o how to deal with the problem was put to
th=m Dy the IEC. There was no objection to the solution

wroposad by the IEC from any political party in attendance.”

fon oo sderiinss what nardly required to be spelled out: that there had
=3l I ornassive erercise in which considerable public funds had hszn

uEal Iz vrenare the final lsis: that the entire Lesotho was anticipating

{liz U Tortunity 1o voie for.a. democratically chosen~governmentTard

-

12T Toziponement of.the election would -have internaticnal aswell as”

izezl vitancussions which the Kingdom could il afford. He says that the
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appiicants had received through the IEC a first instalment of M11 875
towards their expenses, (so that plea:ding poverty was no excuse for not
having themselves acquired the mforrﬁation they alleged they required).
At the registration centres political parties were invited to mom'ior
redistration and were present, without any complaint having been
lodged with the IEC. To grant an order “postponing the elections
indefinitely” would creaie a_constitutional.-vacuums-and-neither-the

Director nor the IEC “have any ledal powers to delay the elections”,

He.concludes:-“This-apphcation-is-destitute of a1y bona fides and

constitutes an abuse of the judicial process”.

The second affidavit was deposed to by Mr. Michael Potts, who sets

out his expertise as follows:

“I am the computer services manager of the Australian
Electoral Commission. I.have ten years' experience in the
computerization of electoral rolls in Australia. My duties
included the production and management of electoral rolls
in South Australia. I have been assigned to the IEC as a
computer consultant under the sponsorship of United
Nations Development Programme - (UNDP) and the

Austrolian Electoral Commission.”
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“My assignment was to make corrections to those lists as a rssult
QT voler input and returning officers’ input also to assign vilizges
©0 the corract polling division and then produce the final electoral

rsgisier. 1 can confirm that based on.my.workihiéfinaleleesarat

lists have bezn produced. During that month I was worling, I
»zeeived the inputs from individual voters and Returning Officers
and_thsat  data—L-fed—into-—computer—system. [ reécaived ™
oroximasely 17,000 of such inputs and I entered ithose
20rreciicns inic the system..... The provisional list contzined

dzvails of ail persons entered into the electoral system regardiess
o7 their =lizibility to vote on any particular date. This was
—roduced in this fashion to enable all persons registersd the
~oDortunity 1o velidaie their details. Upon production of the final
isis, the dais of the election was applied to the database and

~=cords of 28 those persons ineligible dus to age were suppressed.”
3z27ds Wy v.d. Berg's suspicions, Mr. Potts says:

"In my short sxpsrience which I found for myself and afier

Zizzussicon with knowledgeable persons I have concluded that in



a developing country where the literacy rate is not as high as in
developed and sophisticated soéieties, it could happen that people
may not have precise knowledge of their dates of birth. It is not
uncommon that they might have an inkling as to their year' of
birth sometimes by a reference to some important event which
occurred in their area. It may well be that on many registration
forms the month of birth may be stated to be January.—I-had-no-
reason to suspect that any of these regdistrations were
unigwiul....... As a result of my work with the lists I can safely say

I have no.reason.to-suspect-the-genuineness-of the registraticon

process and the resultant voters lists”

And as regards the alleged duplicate or multiple registration of voters,

he says that—

“It is considered that there are two categories of duplicate
registration within the electoral systém. The first concerns those
persons WI;L_O having already registered, either forgot or lost their
registration card and registered again. The second category are
| those persons who registered only once but due to errors at the
data capture stage, their details were entered into the system
twice. A duplication check carried out by the IEC revealed

approximately one thousand persons in both categories together



througnout the whole couniry. That percentage is not
inconsisient with periodic dﬁplication exercises carried out in
Australia. The IEC, as an ongoing exercise, is continuing in ipg
restigation of durplicate registrations. This factor cannot a=zct
the integrity of the electoral process because no voter can vote

more than once without being detected, notwithstanding the

inclusion on the list more than once._I aiso.know-that-as-part-of

the sxzreise of ensuring the integrity of the electoral procsse in

LILD Ta.T A

ihe matier of registration of electors there is requirement that

witnesses be.present-to-identify prospective electors.”

LD SUDRERENT OF Tow COURT A QU0

Afer summaearizing the contents of the parties’ papsrs

rIrlaps more gsnercusly than we have done, the Chief Justice hald

wiiat Mr. Mafisa had misconstrued the law in holding that the

P N P W

T=C s not under any obligation to provide the applicants with the

LU L8 TIOT

(=7l provisional) electoral lists free of charge. “Section 22( 5)'

VoD e

¢ g4 it 1o do just that, and section 24(4) repeats the injunction.

TxT rregularity was however not a deliberate one evincing any

hoziliny sowards the appellants.  “Mr. Mafisa seems to have had.

_,__.‘-_.-Lv‘_)

o7 3508 working relations with all the DOllth&l parties- until this

rolilent.” Nor wes i sufs ;"iciently serious to merit postponement

......

e g

)
1,
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of the election. Moreover, the Order provides in section 99A that
the ng can postpone elections. ’i‘he jurisdiction of the High Court
is limnited to that set out in section 100 of the Order. But even were
the Court empowered to postpone the polling date, the appellants
had not established that the grounds advanced by them entitled
them to such postponement. The rule was accordingly discharged

with costs.

THE LAW

Mr. Soggott who appeared before us for the appellants, supported
the finding of the court a quo that it was obligatory for the IEC to
provide a free copy also of the provisional lists they had demanded, to

each of the political parties that asked for them.

He conceded that if he - and the appellants - were wrong in this

view, then he would be out of court.

It is clear vﬁhat. the Order in its present form needs to be honed.
Mr. Tampi in his lucid heads of argument, pointed to an example that
will rer. uire the att.eni_;ion of the IEC by reason of one of its functions and
duties: -“to conti.nuoﬁsly review legislation and other matters relating

to elections' _a.nd referenda and to make appropriate



recommendations thereon” (section 4(c) of the Order,
vidicn feills in igs Chapier 2). The deﬁ_mtlon of “electoral area” conziza
2N inappropriate creoss reference to section 6, which deals with party

Golzgates. That mersly by the way.

When interprsting a statute, words and sections must be read'in -

Lo context.

2]

sotions 21 and 21A are in Part 2 of the Order which deals vrith

norixes with free copizs of this or these where only extracts appropriate

. v areg are made available in the manner prescribed.

Part 3 of the Order (sections RR to 34) deals with-what-was — -

vIrzrded as a different topic by the legislature: “Electoral Lists”.

Thxe proeess sst out above, the historical context as well asthe way

sy ~rhich

the patchwork quilt of legislation-has been stitched togetner,

mouvierzr i redard is had Yo the requirements of section 21A in its
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contextual setting and that of sections 22 and 24 in theirs, it seems clear
to us that the legislature was deaJ‘_ing with two clearly distinet and
separate phases in the electoral process. Moreover, it confines the
applicability of the provisions of section 214 to the “provisional version
of the general register”. By way of contrast, section 22 - the first
provision of Part 3 - deals with “Electoral lists” and more particularly

_with supplementary.lists as.an.ongoing-process-to update the register.
Section 24, as is mdicate& beiow, in turn deals with the printing of
electora; lists. Nowhere in its provisions is any reference to be found to
-“the-provisional review of “the TEZiEtEr "t which clear and explicit

reference is made in section 21A.

As Mr. Tampi has pointed out in his heads, the philosophy behind
section 1A is to provide potential electors with an opportunity to check
the provisional list which is to be displayed in each area a.nﬁ to lodge
complaints concerning omissions or incorrect inclusions. It is only once
al) the objections have been received, evaluated and determined, that an
electoral register is compiled. This is the printed (final) list which the
I.X.C. is obliged in terms of the provisions of section 24 of the Order to
have printed and copies of which have to be supplied to the political
parties. A similar provision is operable in respect of the supplementary

electoral list referred to in section 22.
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It follows that the claim by the appellants that the respondents were
obliged by law to gﬁrovide them with copies of the provisional version of

thr general register (the provisional lists) was unfounded in law.

As we have indicated above, Counsel for the appellants conceded
thut if this were the view of this Court, the a.ppeal'could not succead.

wever because.of the view-this-Court-takes-of this migtter, 1t would

.
g

9]

sezm right to deal with some other patent defects in the appellant’s

rmisconceived application.

In the first place appellants were not the only parties involved in the
elsziion. It is inconceivable that a Court could have considered
posinoning the election without at least involving the other parties in

hezs proceedings and giving them an opportunity to be heard. The

ot

arreiants should therefore have been non-suited on this ground aione.
in the second place the appellants have failed on these papers to
estaziish that they would have sustained irreparable harm in the event
of iz election procesding. Of significance in this regard is the
unchalienged siatement of the Director of Elections that no objections

were ‘ortheoming from any of the parties in respect to thé final electoral

1

stz on which the country went to the polls. The evidence of the witness

13 25 to the integrity of these electoral lists is the most cogent
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indicator that appellants’ app]ica,tioﬁ, aimed merely at free provisional
lists to enable the applicants to checii them, which is the function of the
IEC, was devoid of merit and that the é‘l’anmng of the relief sought would

have had no practical impact on the electoral process.

In the third place, it would also seem clear that the Court could
not have granted the relief sought in view..of-the-fact that—the
respendents would not lawfuﬂy have been empowered to carry out any
injunction the Court might decree. We could certainly not find any
provisio.n' in the orderthat authorised the respondents or for that matter
any person, body or entity other than the King to postpone an election.

Even the authority of His Majesty is confined to be exercised within

the parameters of section 99A of the Order. This provision reads as

follows.

“The King may extend time limits in certain cases

89A (1) The King may, by notice published in the Gazette
either before, on or after any day specified in a
proclamation or an election notice published under

section 48 or 146-

(aa) subject to subsection (1A) - provide that a
general election is to be postponed from the day
or days specified in a proclamation or an
election notice published under section 48 or
146 and is to be held on a day or days to be
specified in a notice to be published under
paragraph (a): or

(a) subject to subsection (R) - specify that a later
day or days is to be substituted for the day or
days specified in a proclamation or an election

-----
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notice published under section 48 or 146, is to
be substituted for any such day either generally
or in respect of a specified constituency or
specified constituencies: or '

(b) pr'ov1de for anything to be done to overcome
any difficulty that might otherwise affect the__H
election concerned, '

(1A) The Xing shall not publish a notice under subseciion
(1)(aa) more than 90 days after the day or days specified in
a proclamation published under section ‘146 fixing the date
of a by-election or fresh election for a constituency.

(2) The King shall not substitute a day for.polling that-is-more
than 125 days after the day or days specified in a
proclamation published under section 48 fixing the date of
a general election or published under section 146 fixing the
date of a by-election or fresh election for a constituency.

(3) A notice pubhshed in the Ga.zette ‘under this gection has__..

- 7 effect "according to its -tenor; -Jrrespectlve of ‘any other ~
provision of this Order to the contrary.”

The power to impugn the outcome of an election is contained in Chapter
& of the Order. Sections 100 and 101 are the empowering sections and

thiey read as follows:

“100. The power to determine questions, in an election
petition, relating to membership of the National
Assembly is, in accordance with section 69 of the
Constitution, vested in the High Court.

How and by whom an election may be disputed -
101. An election may be disputed, in accordance with section 69

of the Constitution and the provisions of this Order by
means of an application to the High Court and as may be
prescribed by rules made under section 112 of this Order.”

Witiisy we wouwld not for present purposes want to be seen to hold that

th2 Court would never have the power to postpone an electlon it wouldm
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Seem cobvious that in view of the specific porwei' conferred on the King in
section 99(A) a Court would be most reluctant to exercise such a power,

if indeed it did possess it, until the King has exercised the discretion

conferred upon Him by the provisions of the Order. Ont.hisba.sisalone, -

the application could also have been rejected.

~ The vesting of a democratic culture is a process; notan event. ‘It

is clear from the amended National Assembly Election Order that the

Kingdom of Lesotho has cominitted itself to embarking upon this

and transparency with the goal of universal suffrage being achieved

through a free and fair electoral process.

Whilst therefore parties must always feel free to challenge any
material deviation or departure in the process from the pi*escribed
procedures, they must do so with great circumspection. Non-
meritorious and ill-conceived apphcdtions such as the present, cast an
undeserved sha.c_iow over the integrity of the electoral process.
Unfounded doubts can be created in the minds of a populace who have
‘only recently been freed from oppressive military rule. Moreover, as we
have pointed out above, the credibility and impartiality of the I.E.C.

have, on the facts before us, been unjustifiably called into question.

-----
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For these reasons, the appeal is dismissed with costs.

PRESIDENT OF THE coe{

OF APP]
I agree:
JUDGE OF APPEAL
E\D.U D. ’
I agree: SOy SO
L. VAN DEN HEEVER
JUDGE OF APPEAL
Delivered at Maseru this = ' &~  day of és Qj%,, 1998.

For appellants
For respondents



