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CIV/T/446/95

IN T H E H I G H C O U R T O F L E S O T H O

In the matter between:

M A M A T L A K A L A M A P H I S A P L A I N T I F F

A N D

P U L E L E C H E K O 1ST D E F E N D A N T

M A P U T S O E P R O P E R T I E S (PTY) L T D 2ND D E F E N D A N T

C O M M I S S I O N E R O F L A N D 3RD D E F E N D A N T

R E G I S T R A R O F D E E D S 4TH D E F E N D A N T

A T T O R N E Y G E N E R A L 5TH D E F E N D A N T

M I N I S T E R O F H O M E A F F A I R S 6TH D E F E N D A N T

J U D G M E N T

De l i v e r e d b y the H o n o u r a b l e M r . Justice T . M o n a p a t h i

o n the 21st J a n u a r y 1 9 9 8

W h a t I a m a w a r e o f is that there h a d b e e n before the original C o u r t

w h e n this case w a s put before the H i g h C o u r t a n d before it w e n t to the Court

o f A p p e a l a n application b y the Appellant that h a d to d o with a n interdict

f r o m carrying o n confection w o r k s o n Applicant's u n n u m b e r e d business site

situated at H a N y e n y e M a p u t s o e p e n d i n g the finalization o f the application

a n d that other prayer dealing with the e x p a n s i o n o f lease N o . 2 3 1 4 0 2 0

registered in the n a m e o f the First R e s p o n d e n t a n d subsequently transferred

to the S e c o n d R e s p o n d e n t u n d e r d e e d o f transfer N o . 2 3 1 2 6 w h i c h appears
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to h a v e b e e n registered o n the 22nd D e c e m b e r 1 9 7 5 u n d e r d e e d N o . 1 1 3 0 9 .

T h e question o f costs w a s reserved b y the C o u r t o f A p p e a l itself u n d e r this

N o . C o f A ( C I V ) N o . 16/93 m e a n i n g that I w a s to deal w i t h those aspects

m e n t i o n e d o n p a g e 8 -9 o f the j u d g m e n t o f the C o u r t o f A p p e a l o f the 28th

July 1 9 9 5 m e a n i n g that the question o f costs stood o v e r a n d that j u d g m e n t

h a v i n g entitled as it did that the present R e s p o n d e n t s could counter apply

w h i c h w a s d o n e b y o n e o f t h e m . T h a t counter application being get t o w a r d s

the cancellation o f that title d e e d w h i c h w a s in favour o f the Applicant's

h u s b a n d Patrick L e p h e t h e s a n g M a p h i s a . T h e r e w a s e v i d e n c e led o n b o t h

sides w h i c h c a n only b e spelt out in m y written j u d g m e n t e x c e p t that I a m to

deal with conclusions n o w t o w a r d s m y decision. I h a v e said m y full reasons

will follow.

I h a v e f o u n d it as p r o v e d that the F o r m C acquired b y the Applicant's

late h u s b a n d w a s acquired irregularly with the L a n d Allocation C o m m i t t e e

h a v i n g set over a n application a n d that c o m m i t t e e h a v i n g resolved to m a k e

a n allocation for Plaintiffs h u s b a n d . It w a s the sole act o f the chief. I h a v e

also f o u n d it as p r o v e d that w h e n the S . D . A . w a s registered it w a s registered

in the circumstances that included that the Applicant w a s not i n f o r m e d a n d

w a s not heard a n d w a s not invited to m a k e a n y representations m e a n i n g that

S . D . A . actually ignored the right o f the Applicant a s it existed in that Title

D e e d or over the property as it h a d not b e e n cancelled a n d it h a d not b e e n

e x p u n g e d . I find it as p r o v e d that there is n o evidence indicating the S e c o n d

R e s p o n d e n t could h a v e b e e n a w a r e o f the title o f the Applicant's h u s b a n d or

the Applicant h a v i n g b e e n heir to her h u s b a n d . T h e S e c o n d R e s p o n d e n t

therefore b e c a m e a n innocent b o n a fide possessor. I will c o n c l u d e that in as

m u c h as the Applicant a n d her h u s b a n d a p p e a r e d to h a v e b e e n not a w a r e o f
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the defect n o o n e explained that they w e r e a w a r e o f the defect in the title. I

find that they believed that they w e r e the o w n e r s o f the rights in the title. I

f o u n d it as p r o v e d that the Plaintiff's h a v e n e v e r o c c u p i e d the site b u t only

suffficed t h r o u g h his w i f e after the d e a t h o f the A p p l i c a n t h a v i n g contacted the

First R e s p o n d e n t , the Chief, M r . K o r o t s o a n e a n d the S e c o n d R e s p o n d e n t

w h i c h resulted in negotiations o v e r s o m a n y aspects that included offers b e i n g

m a d e .

I did not regard that the fact that there w a s those offers b y the S e c o n d

R e s p o n d e n t a n a c k n o w l e d g e m e n t that the A p p e l l a n t h a d title. I believed M r .

K o r o t s o a n e w h e n h e said that it w a s m e r e l y intended to e n d u p in a m i c a b l e

settlement. I f o u n d that it w a s only after considerable i m p r o v e m e n t a n d

building operation that Plaintiff sufficed n o w c o m m e n c e s the application that

c a m e before the H i g h C o u r t that I h a v e explained. It w a s said that this w a s

only after rune or so o f the c o m m e n c e m e n t o f the building. I did n o t find that

it w a s important to actually m a k e a specific finding o v e r the stage o f the

buildings. Suffice it to say that it s e e m e d to b e considerable or a l m o s t

c o m p l e t e . I h a v e also s p o k e n a b o u t the matter o f the S . D . A . o n this area a n d

I m i g h t as well accept a s u b m i s s i o n b y M r . N a t h a n e that this w a s a n S . D . A .

g e a r e d t o w a r d s procuring in t e r m s o f that legislation a right o v e r private

property intended to result in private d e v e l o p m e n t n o t public d e v e l o p m e n t .

I h a v e also f o u n d fault w i t h that S . D . A . in the w a y I h a v e d e s c r i b e d that it

a p p e a r e d to ignore a registered title that w a s in f a v o u r o f the Applicant's

h u s b a n d . I also f o u n d that S . D . A . that I f o u n d h a d b e e n g e a r e d t o w a r d s

procuring a private interest w a s registered in favour o f the First R e s p o n d e n t .

T h a t First R e s p o n d e n t w h o h a d c a u s e d registration o v e r that piece o f land to

the Applicant's h u s b a n d in t e r m s o f that a g r e e m e n t w h i c h w a s exhibited. I
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m i g h t as well indicate that I did not find that there w a s a n y g o o d in accepting

the explanations that w e r e given b y the First R e s p o n d e n t a s a witness

explanations that c o n c e r n e d matters that w e r e contained in the letter. I c o u l d

o n l y find that I w o u l d h a v e to confine m y s e l f to w h a t w a s r e c o r d e d a n d I

w o u l d not b e influenced b y matters that w e r e parole in the s e n s e that matters

that w e r e out o f the record o f a g r e e m e n t . I f o u n d that as a result o f that lease

the land w a s transferred to the S e c o n d R e s p o n d e n t ' s C o m p a n y w h o I h a v e

described as a b o n a fide possessor. I h a v e also c o n c l u d e d a w a y o f repetition

that the S e c o n d R e s p o n d e n t c o u l d h a v e not k n o w n the a d v e r s e title o f the

Plaintiffs h u s b a n d at least there w a s n o s u c h e v i d e n c e . I h a v e also s p o k e n

a b o u t m y belief that this negotiations c o n d u c t e d b y M r . K o r o t s o a n e a n d

C o m p a n y a n d Plaintiff's h u s b a n d c o u l d n o t h a v e b e e n a n a c k n o w l e d g e m e n t

o f title alternatively it w a s n o t a n indication that M r . K o r o t s o a n e h a d

previously o r at all a well k n o w n o f the Plaintiff's title. I h a v e also s p o k e n

a b o u t m y finding that a title d e e d w a s duly registered. F o r m C w a s

irregularly issued.

I will c o n c l u d e that the Applicant's h u s b a n d w a s not a citizen o f

L e s o t h o a n d her h u s b a n d w a s not entitled to h o l d land or b e c o m e citizens o f

the R e p u b l i c o f S o u t h Africa but I c o n c l u d e e v e n that they w e r e b o n a fide

possessors they believed that they h a d a right. I will b e led to the conclusion

w h e n I recognise that despite their title w h i c h m a y h a v e b e e n faulty in s o m e

respects this title w a s only sought to b e cancelled t h r o u g h p r o c e e d i n g s issued

after this C o u r t o f A p p e a l c a s e a n d after that S . D . A . w h i c h h a d ignored the

title o f the Applicant's h u s b a n d for w h a t e v e r it m e a n t s o that w h a t s h o u l d

h a p p e n to the C o u r t is that the C o u r t is s u p p o s e d to b a l a n c e the p r e c e d e n c e

o f that title that is the title that the S e c o n d R e s p o n d e n t h a d as against the title
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that the Applicant's h u s b a n d n o w h a d . It is a question o f s a y i n g w h i c h right

w o u l d the C o u r t s h o u l d think s h o u l d c o m e first in the c i r c u m s t a n c e s b e c a u s e

m y conclusion will b e that the S e c o n d R e s p o n d e n t h a d innocent title. I h a v e

already said that m y conclusion will b e that the Appellant's h u s b a n d did h a v e

i n n o c e n t title. I did n o t find that the chief w e n t m o r e than indicating that

there w a s anything equal to fraud or that there w a s ulteria m o t i v e in the action

o f t h e m s e l v e s e x c e p t that the chief w a s k e e n to give title in the w a y h e did

b e c a u s e as h e said M a p h i s a w a s in a hurry.

I will find that the First R e s p o n d e n t k n e w o f the title o b v i o u s l y o f the

Applicant's h u s b a n d a n d deliberately closed his e y e s to it w h e n h e transferred

the lease the w a y h e did. I will also c o n c l u d e that it d o e s not a p p e a r that the

registering authority that is the authors o f the registrars o f the S . D . A . that is

the C o m m i s s i o n e r o f L a n d s c o u l d h a v e b e e n alerted to the title that the

Applicant's h u s b a n d h a d this I w o u l d attribute to n e g l i g e n c e o n the part o f the

Minister a n d those w h o w o r k u n d e r h i m . I h a v e said that the First

R e s p o n d e n t c o u l d clearly b e m i s t a k e n to s a y that the A p p l i c a n t ' s h u s b a n d

title w a s cancelled b y b r e a c h o f n o n appliance w i t h the conditions as h e did

c o m p l a i n w i t h o u t the formal application. I w o u l d r e m a r k that h e s p o k e o f

other conditions n o t included in that letter o f a g r e e m e n t . T h e Applicant's

h u s b a n d p r o b a b l y a b a n d o n e d their interest in the land a n d o n l y reacted after

i m p r o v e m e n t s w h i c h w e r e considerable in p r o g r e s s b u t I said I c a n n o t ignore

that the title r e m a i n e d registered in their n a m e .

I h a v e said that it is a probability that the S e c o n d R e s p o n d e n t w a s a

b o n a fide occupier a n d could not h a v e b e e n a w a r e o f the Applicant's h u s b a n d

title T o that extent a s far as his title is c o n c e r n e d it m a t t e r e d n o t w h e t h e r the
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S . D . A . or the lease w h i c h w a s in favour o f the First R e s p o n d e n t w a s faulty

or irregularly obtained. I w o u l d n o t find fault w i t h the S e c o n d R e s p o n d e n t

w h o is the C o m p a n y h a v i n g not taken a n y action before the issue o f the

S . D . A . the lease a n d transfer b e c a u s e they could h a v e n o t k n o w n that the

title d e e d existed n o r that the F o r m C w a s irregularly issued. I w o u l d s a y that

the A p p l i c a n t w o u l d b e s t o p p e d f r o m getting the p r a y e r for interdiction. I

w o u l d find that A p p l i c a n t h a s s u c c e e d e d to s h o w that the S . D . A . w a s

irregularly obtained. I w o u l d m a k e the following order: T h a t the title d e e d b e

cancelled. I w o u l d order that the S . D . A . b e cancelled. I w o u l d order the

R e s p o n d e n t s 3 , 4 , 5, 6 or a n y o f t h e m as the l a w entitles to rectify the lease.

H e m u s t rectify the lease a n d m u s t also rectify the d e e d o f transfer w h i c h

shall r e m a i n in favour o f the S e c o n d R e s p o n d e n t . I w o u l d s a y that the

A p p l i c a n t shall p a y half o f the costs. T h i s I a m p e r s u a d e d to order b y r e a s o n

o f the fact that s h e h a s p r o v e d the fault in the S . D . A . H e r h u s b a n d w a s n o t

i n f o r m e d o f the S . D . A . n o r they contacted. T h e other part o f the costs w h i c h

I order against the Applicants is influenced b y the " a p p a r e n t " a b a n d o n m e n t

o f the rights a n d the fact that w h e n s h e c a m e to C o u r t it w a s considerably

after buildings h a v e c o m m e n c e d . T h a t is w h y I w a s not able to grant the

order for interdict. T h a t is w h y I could only partially grant the prayer B that

is a b o u t expulsion o f the lease w h i c h I ordered could b e rectified, I m a k e the

other order that this rectifications a n d the cancellations s h o u l d g o o n

i m m e d i a t e l y that the S e c o n d R e s p o n d e n t is formerly a l l o w e d to o c c u p y the

site as its o w n but o n e t e n u o u s order r e m a i n s it is that order that concerns the

fact that the title d e e d w o u l d otherwise h a v e b e e n cancelled if the m a k e r s o f

the S . D . A . h a d a p p r o a c h e d the Applicant or her h u s b a n d . T h e y should h a v e

d o n e that b e c a u s e the existence o f the title w a s k n o w n to the First

R e s p o n d e n t . I order that the A p p l i c a n t should b e paid d a m a g e s that are equal



Page7

to the value o f that site m i n u s the i m p r o v e m e n t s a n d if there is d i s a g r e e m e n t s

this matter b e subjected to proof. If the parties d o not agree p r o c e e d i n g s

m u s t b e filed for t h e m to c o m e to C o u r t a n d contest that a m o u n t o f the value.

If w h e n the S . D . A . w a s m a d e the Applicant or h e r h u s b a n d h a d b e e n

contacted I w o u l d say that they m u s t b e paid the i m p r o v e m e n t s that they h a v e

m a d e but I a s k that there b e a value fixed there b e a g r e e m e n t or

disagreement. T h e s e Applicant should b e paid the value o f the land m i n u s the

i m p r o v e m e n t s . I don't k n o w h o w are y o u g o i n g to arrive at that but this is

the only fair order that I c a n m a k e in the context o f the fact that w h e n the

S . D . A . w a s registered y o u w e r e not consulted it w a s not k n o w n that the title

existed that m a n should h a v e attended to the title a n d it did n o t this

Applicant's h u s b a n d title. A s I h a v e said although the title w a s faulty

s o m e h o w the Applicant's h u s b a n d a p p e a r e d to b e a b o n a fide possessor.

T h e r e is s o m e o n e w h o believes that h e h a s g o o d title the title m a y b e w r o n g

but h e believes that h e h a d title a n d h e w a s led to believe b y chief, the First

R e s p o n d e n t a n d the Registrar o f D e e d s .

T M O N A P A T H I

J U D G E

21st January 1998

For the Plaintiff : M r S. Mafisa

For the Respondents : M r . Nathane


