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CIV\APN\298\97

IN T H E H I G H C O U R T O F L E S O T H O

In the Application of:

N E O M O K U K U Applicant

vs

M O L E F I M O K U K U Respondent

JUDGMENT

Delivered by the H o n M r Justice M L Lehohla on the 14th day
of April, 1998

T h e applicant a p p r o a c h e d this C o u r t b y w a y o f a N o t i c e o f M o t i o n against

her h u s b a n d seeking a n order :

1. Directing the r e s p o n d e n t to contribute t o w a r d s h er costs o f the

trial for divorce presently p e n d i n g before this court in the s u m

o f M 3 0 0 0 - 0 0 .

2. Directing the r e s p o n d e n t to p a y m a i n t e n a n c e to the applicant

p e n d e n t e lite in the s u m o f M 7 5 0 - 0 0 p e r m o n t h .

3. Directing the r e s p o n d e n t to p a y the costs o f this application.
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4. G r a n t i n g the applicant further a n d \ o r alternative relief.

In s u p p o r t o f h e r p r a y e r s the applicant a v e r s in affidavit that t h e r e s p o n d e n t

is a lecturer at the N a t i o n a l U n i v e r s i t y o f L e s o t h o . T h e parties a r e m a r r i e d b y civil

rites in c o m m u n i t y o f property.

S h e also reiterated that s h e h a s instituted d i v o r c e p r o c e e d i n g s against the

r e s p o n d e n t . T h e action is p e n d i n g b e f o r e this court.

T h e applicant points o u t that the r e s p o n d e n t is the administrator o f the

parties' joint estate a n d that a s s u c h h e is in l a w o b l i g e d to contribute t o w a r d s the

applicant's costs o f the action in question. S h e g o e s further to state that the

r e s p o n d e n t is obliged to p a y m a i n t e n a n c e to h e r pedente lite a s the parties h a v e

b e e n living apart since 10th M a r c h , 1 9 9 6 .

S h e finally indicates that n o t w i t h s t a n d i n g the r e s p o n d e n t ' s obligation set out

a b o v e the r e s p o n d e n t fails and\or refuses to d i s c h a r g e that obligation.

In his o p p o s i n g affidavit the r e s p o n d e n t a v e r s that the applicant h a s r e n d e r e d

herself not liable to m a i n t e n a n c e in a n y c i r c u m s t a n c e s b e c a u s e s h e d e s e r t e d the

m a t r i m o n i a l h o m e w i t h o u t r e a s o n a b l e o r justifiable c a u s e . H e u n d e r t a k e s to
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willingly m a i n t a i n h e r if the applicant returns to the m a t r i m o n i a l h o m e .

In this attitude the r e s p o n d e n t in his a v e r m e n t , a n d in turn reiterated in his

counsel's h e a d s o f a r g u m e n t a n d oral s u b m i s s i o n s b e f o r e this C o u r t o v e r l o o k s the

fact that the issue w h e t h e r the applicant deserted the m a t r i m o n i a l u n r e a s o n a b l y or

unjustifiably is the issue that stands to yet b e d e t e r m i n e d in d u e c o u r s e a n d in

respect o f w h i c h it w o u l d b e i m p o s s i b l e for this C o u r t to d e a l w i t h or d e t e r m i n e as

long as the respondent u s e s his marital p o w e r to d e n y the applicant a c c e s s to court

b y m e a n s o f u s i n g this p l o y to refuse to contribute t o w a r d s h e r costs o f the action

in question. In m y v i e w the merits a n d d e m e n t s o f the action p e n d i n g will o n l y b e

d e t e r m i n a b l e w h e n the applicant's a c c e s s to court h a s b e e n facilitated b y the

r e s p o n d e n t discharging his d u t y i m p o s e d o n h i m b y l a w to contribute t o w a r d s his

wife's legal costs. O t h e r w i s e his d e f e n c e or opposition to this application a m o u n t s

to a n a b u s e o f his position a n d function as the administrator o f the parties' joint

estate. It stands to r e a s o n , therefore, that r e a s o n s for his opposition to this

application a m o u n t to n o d e f e n c e a n d as s u c h are irrelevant to the issue presently

before C o u r t .

T h e C o u r t v i e w s w i t h disfavour the r e s p o n d e n t ' s threat that if the applicant

d o e s not r e s u m e cohabitation at the m a t r i m o n i a l h o m e h e is n o t g o i n g to p a y h e r
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maintenance. This is an illogical v i e w that d o e s not e v e n p a y regard to the fact that

even if the applicant w e r e to c o m p l y with this insufferable requirement, contribution

to her legal costs w o u l d still h a v e to b e m e t b y the respondent unless h e thinks that

the applicant has n o right to seek recourse to courts o f l a w w h e n her rights are

trampled upon. It w o u l d b e a highly unacceptable state o f affairs if the l a w allowed

a h u s b a n d to use his p o w e r of administration o f the joint estate as a f o r m o f

p u n i s h m e n t to ensure compliance b y his wife e v e n with things w h i c h are patently

against her legal interests.

W h i l e there m a y b e merit in the respondent questioning h o w the applicant has

arrived at the respective a m o u n t s o f M 3 0 0 0 - 0 0 legal costs a n d M 7 5 0 - 0 0 per m o n t h

maintenance h e o n his part in outlining expenses that h e says h e has to bear every

m o n t h indicates that h e has to service a car loan at M l 8 0 0 - 0 0 , p a y for furniture at

M 5 0 0 - 0 0 a n d insurance policies at M 3 2 0 - 0 0 a n d contents himself with merely

saying after such p a y m e n t s he is left with virtually nothing without furnishing court

with benefit o f a rough picture o f his nett earnings.

Indeed the w h o l e exercise o f p a y m e n t o f contribution t o w a r d s costs a n d

maintenance is not intended to b e a burden o n the respondent. W h i l e such costs are

binding they are not intended to b e a f o r m of punishment. It is thus important that
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in order to m a k e a fair determination o f the a m o u n t s p a y a b l e the court h a s to b e

assisted by provision of material that bears on the issue at hand.

N o w that despite invitation b y C o u r t to the r e s p o n d e n t ' s c o u n s e l to give this

information n o n e h a s b e e n forthcoming, the C o u r t is left w i t h n o option b u t to l o o k

i n w a r d l y a n d see w h e t h e r the e x p e n s e s w h i c h the r e s p o n d e n t alleges m a k e it

impossible for h i m to c o m p l y ; w h e n c o m p a r e d w i t h his wife's plight don't in effect

a m o u n t to luxuries w h i c h h e should s o o n e r f o r g o t h a n fail to m e e t his m a n d a t o r y

obligation to his wife. T h u s I h a v e n o hesitation in c o m i n g to the v i e w that servicing

o f a car loan a n d p a y i n g for the furniture c a n n o t stand in the w a y o f the w i f e ' s right

to h a v e her legal costs m e t b y her h u s b a n d as his legally binding contribution as w e l l

as m a i n t e n a n c e pendente lite.

W h i l e the a m o u n t o f contribution t o w a r d s costs c a n hardly b e disturbed the

a m o u n t o f m a i n t e n a n c e c a n i n d e e d b e t e m p e r e d in the r e s p o n d e n t ' s f a v o u r if

sufficient information h a s b e e n supplied to w a r r a n t s u c h a m o v e . T h e only

tempering I c a n m a k e in favour o f the r e s p o n d e n t in regard to contribution t o w a r d s

costs w o u l d b e to e x t e n d the period o v e r w h i c h to m e e t that obligation b y a p p l y ing

the principle that h e p a y s too little w h o p a y s slowly. I s h o u l d h a s t e n to indicate that

this principle is disfavoured in all other respects in l a w for it is l o o k e d u p o n a s
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allowing undeserved l e e w a y to debtors at the e x p e n s e o f j u d g m e n t creditors. I h a v e

h o w e v e r a l l o w e d it in this c a s e as a n exception in order to avoid d o i n g u n d u e

hardship to the respondent otherwise.

In the result therefore the r e s p o n d e n t is ordered to

(1) contribute to the applicant's legal costs in the a m o u n t o f M 3 0 0 0 - 0 0

payable over a period o f six m o n t h s .

(2) p a y m a i n t e n a n c e to the applicant in the a m o u n t o f M 6 0 0 - 0 0 p e r m o n t h .

(3) p a y costs o f this application.

J U DGE

13th April, 1 9 9 8

F o r A p p l i c a n t : M r Sello

F o r R e s p o n d e n t : M r P u t s o a n e


