
CIV/APN/259/98

IN T H E H I G H C O U R T O F L E S O T H O

In the matter between

T S I E B E N J A M I N P E K E C H E P E T I T I O N E R

and

M O T S O A H A E T. T H A B A N E 1ST R E S P O N D E N T

I N D E P E N D E N T E L E C T O R A L

C O M M I S S I O N 2 N D R E S P O N D E N T

L E S O T H O C O N G R E S S F O R

D E M O C R A C Y 3 R D R E S P O N D E N T

A T T O R N E Y G E N E R A L 4 T H R E S P O N D E N T

Held at Maseru

C o r a m : L E H O H L A J

M O F O L O J

R A M O D I B E D I J

J U D G M E N T
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In o r d e r to u n d e r s t a n d t h e full story o f t h e litigation in this m a t t e r it is
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p e r h a p s c o n v e n i e n t to b e g i n at the b e g i n n i n g n a m e l y w i t h certain c a s e

n u m b e r C I V / A P N / 2 0 8 / 9 8 w h i c h c a m e b e f o r e the L e a r n e d C h i e f Justice a n d

in w h i c h the petitioner s u e d the R e s p o n d e n t s for a rule nisi calling t h e m to

s h o w c a u s e w h y , inter alia, :

"(a) the p u r p o r t e d n o m i n a t i o n o f 1st r e s p o n d e n t o n t h e 2 0 t h

April 1 9 9 8 general elections w i t h i n the A b i a C o n s t i t u e n c y

N o . 3 6 shall n o t b e declared illegal null a n d v o i d a n d o f n o

force a n d effect.

( b ) S e c o n d r e s p o n d e n t s h o u l d n o t b e directed to r e m o v e t h e

n a m e o f 1st r e s p o n d e n t f r o m the list o f d u l y n o m i n a t e d

c a n d i d a t e s for the o n c o m i n g g e n e r a l elections."

T h i s application w a s d u l y d i s m i s s e d b y the L e a r n e d C h i e f Justice o n

the 2 0 t h M a y , 1 9 9 8 o n the g r o u n d that it h a d b e e n b r o u g h t to court

p r e m a t u r e l y a n d that the A p p l i c a n t h a d "short-circuited t h e p r o c e d u r e " set

o u t in the N a t i o n a l A s s e m b l y Elections O r d e r 1 9 9 2 for c o m p l a i n t s relating

to electoral p r o c e s s .

It is i m p o r t a n t to o b s e r v e t h e n that the effect o f t h e L e a r n e d C h i e f

Justice's j u d g m e n t w a s to d i s m i s s t h e petitioner's c h a l l e n g e to 1st

R e s p o n d e n t ' s n o m i n a t i o n a n d in d u e c o u r s e the latter s t o o d as a C a n d i d a t e

for L e s o t h o C o n g r e s s for D e m o c r a c y ( L C D ) at A b i a C o n s t i t u e n c y N o . 3 6 in

t h e G e n e r a l Elections h e l d o n the 2 3 r d M a y 1 9 9 8 . H e w a s r e t u r n e d as the
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successful candidate h a v i n g b e a t e n , a m o n g s t others, the petitioner himself.

In v i e w o f the conclusion at w h i c h this C o u r t h a s arrived in this matter

as will s o o n b e d e m o n s t r a t e d in a short w h i l e it is strictly u n n e c e s s a r y to

determine w h e t h e r the L e a r n e d C h i e f Justice's decision in C I V / A P N / 2 0 8 / 9 8

a m o u n t s to res judicata. It m u s t b e stated h o w e v e r that, notwithstanding that

decision, the petitioner h a s a p p r o a c h e d the C o u r t o n c e again challenging the

n o m i n a t i o n a n d " h e n c e " election o f the 1st R e s p o n d e n t . T h e prayers s o u g h t

are c o u c h e d in the following terms:-

"(a) Directing the 2 n d r e s p o n d e n t to p r o d u c e b e f o r e the

H o n o u r a b l e C o u r t the ballot p a p e r s a n d electoral lists that

w e r e u s e d for the constituency o f A b i a n u m b e r 3 6 .

(b) Declaring the 1st r e s p o n d e n t as not validly n o m i n a t e d a n d

h e n c e n o (sic) validly elected as a m e m b e r o f (sic)

N a t i o n a l A s s e m b l y for the C o n s t i t u e n c y o f A b i a n u m b e r

3 6 .

© Setting aside the election o f A b i a C o n s t i t u e n c y n u m b e r 3 6

a n d directing fresh elections to b e held.

(d) Directing r e s p o n d e n t s to p a y costs o f this petition.

(e) G r a n t i n g further and/or alternative relief."
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A t the c o m m e n c e m e n t o f the hearing o f this petition A d v M o s i t o for

the petitioner intimated to the C o u r t that the petitioner w a s n o longer

p u r s u i n g p a r a g r a p h (a) o f the petition a n d c o n s e q u e n t l y n o addresses w e r e

m a d e in that regard. In the s a m e breath the petitioner's c o m p l a i n t contained

in p a r a g r a p h 1 0 o f his petition to the effect that the 2 n d R e s p o n d e n t

u n l a w f u l l y transferred a n d m i s l e d voters to cast their v o t e s in the T h a b a

B o s i u C o n s t i t u e n c y w a s likewise a b a n d o n e d .

B e f o r e dealing w i t h the merits o f the petition it is n e c e s s a r y to

c o m m e n t o n the slovenly state o f the petitioner's p a p e r s w h i c h certainly give

rise to g r a v e c o n c e r n in as m u c h as the petition itself is n o t a c c o m p a n i e d b y

a verifying affidavit. T h i s , it m u s t b e o b s e r v e d at o n c e , is in stark

contravention o f R u l e 5 o f the C o u r t o f D i s p u t e d R e t u r n s (National A s s e m b l y

Election Petition) R u l e s , 1 9 9 3 w h i c h p r o v i d e s as f o l l o w s :

"Verifying affidavit.

5. T h e petition shall b e verified u p o n oath b y the petitioner,

as nearly as m a y b e in a c c o r d a n c e w i t h F o r m B o f the

S c h e d u l e to these R u l e s . " ( e m p h a s i s a d d e d ) .

T h e u s e o f the w o r d "shall" in this R u l e clearly indicates that the R u l e

w a s intended to b e p e r e m p t o r y or m a n d a t o r y .

B e c a u s e o f the i m p o r t a n c e o f the verifying affidavit to a n election

petition it is n e c e s s a r y to r e p r o d u c e F o r m B o f the S c h e d u l e to the C o u r t o f
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D i s p u t e d R e t u r n s (National A s s e m b l y Election Petition) R u l e s 1 9 9 3 . It r e a d s

a s follows:-

"IN T H E C O U R T O F D I S P U T E D R E T U R N S O F L E S O T H O

H E L D A T M A S E R U

In the m a t t e r b e t w e e n :

Petitioner

a n d

R e s p o n d e n t

V E R I F Y I N G A F F I D A V I T

I, the u n d e r s i g n e d ( n a m e in full)

d o h e r e b y m a k e o a t h a n d s a y -

1. I a m the petitioner in t h e f o r e g o i n g election petition.

2. I h a v e r e a d m y petition a n d s a y that all t h e facts a n d

allegations set o u t therein are to the best o f m y k n o w l e d g e

a n d belief true a n d correct.

3. T h e m a t t e r s c o n t a i n e d in the f o r e g o i n g petition are b a s e d

o n facts w i t h i n m y k n o w l e d g e , s a v e w h e r e it m a n i f e s t l y
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otherwise appears a n d then f r o m information received

w h i c h I verily believe.

Petitioner

S W O R N T O A N D S I G N E D A T on this

the day of 19.... the deponent having

a c k n o w l e d g e d that h e k n o w s a n d understands the contents o f this

affidavit.

B E F O R E M E

(PRINT N A M E ) ->

C O M M I S S I O N E R O F O A T H S "

It should b e b o r n e in m i n d that the verifying affidavit as set out in

" F o r m B " contains the following material allegations:-

(1) that the statement o f the deponent is m a d e o n oath. This is

a l w a y s essential in order to give the C o u r t s o m e m e a s u r e

of confidence to rely o n the facts alleged.

(2) the petitioner identifies himself with the petition itself
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( 3 ) T h e petitioner assures the C o u r t that h e h a s in fact read the

contents o f the petition a n d thereby associates h i m s e l f w i t h

t h e m as b e i n g true a n d correct as w e l l as w i t h i n the

petitioner's personal k n o w l e d g e or as h a v i n g b e e n

received f r o m the information w h i c h the petitioner verily

believes. T h i s is particularly important w h e r e the petition

h a s b e e n d r a w n b y a legal practitioner a n d the p o o r

petitioner o b v i o u s l y has n o inkling o f w h a t is contained in

the petition unless it is read b a c k to h i m .

F a c e d w i t h the p r o b l e m that the petition l a c k e d a verifying affidavit

A d v M o s i t o s o u g h t a n d obtained leave o f the C o u r t to g o a n d investigate

w h e t h e r a n y verifying affidavit h a d b y c h a n c e b e e n filed at all. In d u e course

h e returned to i n f o r m the C o u r t that n o s u c h verifying affidavit h a d b e e n

filed. In fairness to h i m h e c o n c e d e d , correctly s o in the C o u r t ' s v i e w , that

the petition w a s "inelegantly" d r a w n . H e h o w e v e r s o u g h t to p e r s u a d e the

C o u r t that the petition d o u b l e d u p as a n affidavit a n d for this proposition h e

referred the C o u r t to the case o f Leith N . O . a n d H e a t h N . O . v Fraser 1 9 5 2 (2)

S.A. 3 3 at 3 6 .

A p r o p e r reading o f this case h o w e v e r suggests that w h a t actually

h a p p e n e d in that case is that there w a s a p r o p e r affidavit s u p p o r t i n g the

N o t i c e o f M o t i o n . T h e Applicants in that case s o u g h t to u s e this affidavit as

a petition. I n d e e d the h e a d n o t e to this j u d g m e n t contains the f o l l o w i n g

sentence:
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"It appeared that the "petition", the affidavit supporting the

Notice o f M o t i o n , h a d b e e n signed b y only o n e o f the applicants

w h o h a d averred that h e w a s acting with the full k n o w l e d g e a n d

consent o f the other "

T o r e m o v e a n y d o u b t as to the nature o f the d o c u m e n t filed in Leith

N . O . a n d H e a t h N . O . v Fraser (supra) S m i t h J stated the following o n p a g e

3 5 :

" T h e proceedings w e r e initiated b y w a y o f notice o f m o t i o n a n d

not petition a n d the petition referred to b y C o u n s e l is really the

affidavit supporting the notice o f m o t i o n . T h e prayer w a s

contained in the N o t i c e o f M o t i o n a n d all that w a s required in

addition w a s a n affidavit stating the facts o n w h i c h the claim w a s

b e i n g m a d e ( B a r b e r a n d B a r b e r v F l e m m e r 1 9 0 3 T H 2 6 6 ) . "

( e m p h a s i s a d d e d ) .

I n d e e d it is useful to observe that in c o m m e n t i n g o n Leith's case

B r o w d e J A in L e s o t h o T e l e c o m m u n i c a t i o n s Corporation a n d A n o t h e r v

M a k h o b o t l e l a N k u e b e C o f A ( C I V ) N o . 5 o f 1 9 9 8 / C o f A N o . 1 2 o f 1 9 9 8

(unreported) h a d this to say at p a g e 1 9 thereof:-

" T h a t the Notice o f M o t i o n should also b e taken into a c c o u n t

appears f r o m the j u d g m e n t in L e i t h N O a n d H e a t h N O . v s

F r a s e r , 1 9 5 2 (2) S A 3 3 . T h a t case c o n c e r n e d a n application b y

the liquidators o f a n assigned estate to eject the respondent f r o m

estate property. O n l y o n e liquidator h a d signed the affidavit

supporting the notice o f m o t i o n a n d the other liquidator did not

file a n affidavit at all. In the affidavit the o n e applicant alleged

that h e w a s acting with the full k n o w l e d g e a n d consent o f the
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other. T h e point w a s taken b y the r e s p o n d e n t that b o t h

liquidators should h a v e signed the affidavit or, if the o n e did not,

h e s h o u l d h a v e filed a p o w e r o f attorney indicating that h e w a s

joining in the application. T h e court f o u n d that in the

circumstances o f the case the sole supporting affidavit w a s

a d e q u a t e " ( e m p h a s i s a d d e d ) .

W h i l e , therefore, there w a s a p r o p e r affidavit in Leith's case the

converse obtains in the instant matter w h e r e there is absolutely n o affidavit

verifying the petition. Leith's case therefore d o e s n o t assist the petitioner.

W h a t this then m e a n s is that there is a lack o f admissible e v i d e n c e to m a k e

the s i m p l e case that w a s s o u g h t to b e m a d e . T h i s is fatal in the particular

circumstances o f this case.

S e e M a t i m e a n d others v M o r u t h o a n e a n d A n o t h e r 1 9 8 5 - 8 9 L A C 1 9 8

at 1 9 9 C - D .

N o r is this C o u r t p e r s u a d e d b y A d v M o s i t o ' s s u b m i s s i o n that

f o r m a l i s m should not t r i u m p h over substance in this case. A s w a s succinctly

stated b y S c h u t z P (as h e then w a s ) in K u t l o a n o B u i l d i n g Construction v

M a t s o s o a n d others 1 9 8 5 - 8 9 L A C 9 9 at 1 0 3 f o r m s are often important. In his

o w n w o r d s this is w h a t the L e a r n e d j u d g e o f A p p e a l stated at p a g e 1 0 3 :

"I a m afraid that m y decision m a y s m a c k o f the t r i u m p h o f

f o r m a l i s m over substance. B u t f o r m s are often important a n d the

requirements o f the sub-rule are such."

H e r e the L e a r n e d J u d g e o f A p p e a l w a s dealing w i t h the m a n d a t o r y
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p r o v i s i o n s o f s u b rule 2 9 ( 1 ) ( b ) o f t h e H i g h C o u r t R u l e s 1 9 8 0 w h i c h

stipulates that the g r o u n d u p o n w h i c h the e x c e p t i o n is f o u n d e d m u s t b e

clearly a n d concisely stated. T h e r e m a r k s o f the L e a r n e d J u d g e o f A p p e a l are

i n d e e d apposite to the instant c a s e in so far as the m a n d a t o r y p r o v i s i o n s o f

R u l e 5 o f the C o u r t o f D i s p u t e d R e t u r n s ( N a t i o n a l A s s e m b l y Election

Petition) R u l e s 1 9 9 3 are c o n c e r n e d . T h e m e s s a g e n e e d s to b e sent o u t l o u d

a n d clear that a n y o n e w h o disregards f o r m s a n d / o r p e r e m p t o r y R u l e s o f the

C o u r t d o e s s o at his o w n peril.

L o c u s S t a n d :

T h e R e s p o n d e n t s h a v e specifically c h a l l e n g e d the petitioner's l o c u s

s t a n d i to bring these p r o c e e d i n g s . T h e y rely o n Section 6 9 ( 1 ) ( b ) a n d ( 3 ) o f

the Constitution o f L e s o t h o w h i c h p r o v i d e s as follows:-

" 6 9 . ( 1 ) T h e H i g h C o u r t shall h a v e jurisdiction to h e a r a n d

d e t e r m i n e a n y question w h e t h e r -

(a)

( b ) a n y p e r s o n h a s b e e n validly elected a s a

m e m b e r o f the N a t i o n a l A s s e m b l y ;

( 2 )

( 3 ) A n application to the H i g h C o u r t for the

d e t e r m i n a t i o n o f a n y q u e s t i o n u n d e r s u b s e c t i o n ( 1 )

( b ) m a y b e m a d e b y a n y p e r s o n qualified to v o t e in

the election to w h i c h the application relates or b y the

A t t o r n e y - G e n e r a l a n d , if it is m a d e b y a p e r s o n other
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t h a n the A t t o r n e y - G e n e r a l , the A t t o r n e y - G e n e r a l

m a y intervene a n d m a y then a p p e a r o r b e

represented in the p r o c e e d i n g s . " ( e m p h a s i s a d d e d )

It s h o u l d b e o b s e r v e d at the outset that in t e r m s o f this section t w o

essential requirements m u s t b e satisfied before a petitioner (the o n u s rests o n

h i m ) c a n b e said to h a v e locus s t a n d i to bring a n application to the H i g h

C o u r t for the determination w h e t h e r a n y p e r s o n h a s b e e n validly elected as

a m e m b e r o f the National A s s e m b l y n a m e l y :

(1) that the petitioner is a p e r s o n qualified to vote. In this

regard, a l t h o u g h Section 2 0 ( 1 ) (b) o f the Constitution o f

L e s o t h o provides that e v e r y citizen o f L e s o t h o shall e n j o y

the right to v o t e or to stand for election at periodic

elections u n d e r a s y s t e m o f universal a n d equal suffrage,

that right is h o w e v e r qualified in subsection (2) thereof in

the following w o r d s :

"the rights referred to in subsection (1) shall b e

subject to other provisions o f this Constitution."

N o w Section 5 7 (2) o f the Constitution o f L e s o t h o in turn p r o v i d e s as

follows:-

" S u b j e c t to the provisions o f subsections (3) a n d (4) e v e r y

p e r s o n w h o -
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(a) is a citizen o f L e s o t h o ; a n d

(b) h a s attained the a g e o f eighteen years; a n d

(c) Possesses s u c h qualifications as to residence as m a y

b e prescribed b y P a r l i a m e n t shall b e qualified to b e

registered as a n elector in elections to the N a t i o n a l

A s s e m b l y u n d e r a l a w in that behalf; a n d n o other

p e r s o n m a y b e so registered."

S u b s e c t i o n (3) p r o v i d e s that n o p e r s o n shall b e qualified to b e

registered as a n elector in elections to the National A s s e m b l y if at the date o f

his application to b e registered h e is b y virtue o f his o w n act, u n d e r

a c k n o w l e d g e m e n t o f allegiance, o b e d i e n c e or a d h e r e n c e to a n y foreign p o w e r

or state or is u n d e r sentence o f death i m p o s e d o n h i m b y a c o m p e t e n t court

in L e s o t h o or is, u n d e r a n y l a w in L e s o t h o , a d j u d g e d o r o t h e r w i s e declared

to b e o f u n s o u n d m i n d .

S u b s e c t i o n (5) o f section 5 7 o f the Constitution o f L e s o t h o in turn

p r o v i d e s for qualification o f a p e r s o n to v o t e in express positive t e r m s as

follows:-

"Subject to the provisions o f subsections (6) a n d ( 7 ) , e very

p e r s o n w h o is registered in a n y constituency as a n elector in

elections to the National A s s e m b l y shall b e qualified to v o t e in

s u c h elections in that constituency in a c c o r d a n c e w i t h the

provisions o f a n y l a w in that behalf; a n d n o other p e r s o n m a y so
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v o t e " ( e m p h a s i s a d d e d ) .

It f o l l o w s f r o m the w o r d i n g o f this section therefore that unless a

p e r s o n is registered in a C o n s t i t u e n c y as a n elector in elections to the

N a t i o n a l A s s e m b l y h e shall n o t b e qualified to vote.

Sections 1 0 , 1 1 a n d 1 2 o f the N a t i o n a l A s s e m b l y Election O r d e r 1 9 9 2

in turn p r o v i d e for qualifications o f a p e r s o n to b e registered a s a n elector in

the s a m e vein as the Constitution o f L e s o t h o p r o v i d e s as fully set o u t a b o v e .

(2) T h e s e c o n d r e q u i r e m e n t that m u s t b e satisfied in o r d e r to

establish a petitioner's l o c u s s t a n d : to b r i n g a n election

petition to the H i g h C o u r t is that s u c h petitioner is

qualified to v o t e in the election to w h i c h the application

relates. In other w o r d s the petitioner m u s t m a k e the

r u n n i n g a n d s h o w that h e is qualified to v o t e in the

particular constituency to w h i c h the election petition

relates. A global allegation that h e is qualified to v o t e in

general t e r m s w i t h o u t a n y reference to the C o n s t i t u e n c y

f o r m i n g the subject m a t t e r o f the election petition will

therefore n o t suffice. T h i s is the natural m e a n i n g that m u s t

f l o w f o r m subsection 5 7 (5) o f the Constitution o f L e s o t h o

w h i c h expressly u s e s the w o r d s "qualified to v o t e in s u c h

elections in that C o n s t i t u e n c y . "
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It r e m a i n s t h e n to d e t e r m i n e w h e t h e r the petitioner h a s , o n the p a p e r s

before u s , s u c c e e d e d to establish that h e h a s locus standi to b r i n g the petition

in the instant matter to this C o u r t . In this regard the petitioner states as

f o l l o w s in p a r a g r a p h 1 o f his petition:-

" Y o u r petitioner is T S I E B E N J A M I N P E K E C H E a m a l e

M o s o t h o adult a n d a candidate o f the B a s o t h o l a n d C o n g r e s s

Party in the A b i a C o n s t i t u e n c y N o . 3 6 in the district o f M a s e r u .

T h e facts to w h i c h I d e p o s e herein are, unless the c o n t e x t

otherwise indicates, within m y personal k n o w l e d g e a n d are to the

best o f m y belief a n d recollection true a n d correct. I a m

therefore entitled to b r i n g this application."

A p a r t f r o m the fact that, as earlier stated, there is n o verifying affidavit

to the petition a n d that a c c o r d i n g l y there is n o a d m i s s i b l e e v i d e n c e to m a k e

the s i m p l e case that w a s s o u g h t to b e m a d e , p a r a g r a p h 1 o f the petition d o e s

not say that the petitioner is a p e r s o n qualified to v o t e in the election to w h i c h

the application relates n a m e l y A b i a C o n s t i t u e n c y N o . 3 6 . T h e r e is n o

evidence that h e is registered as a n elector in that constituency o r at all. T h e

Petitioner h a s m a d e n o a t t e m p t altogether to c o m p l y w i t h the provisions o f

S e c t i o n 6 9 ( 3 ) o f the Constitution o f L e s o t h o w h i c h expressly sets o u t the

locus s t a n d i o f a petitioner to a n election petition as fully d e m o n s t r a t e d

a b o v e . T h e fact that the petitioner alleges that h e is a M o s o t h o adult a n d a

candidate o f the B a s o t h o l a n d C o n g r e s s Party in the A b i a C o n s t i t u e n c y N o .

3 6 falls far too short o f the r e q u i r e m e n t s set o u t in Section 6 9 ( 3 ) o f the

Constitution o f L e s o t h o o n l o c u s s t a n d i to b r i n g election petitions. T h i s is

m o r e s o since the petitioner w a s , as earlier stated, specifically c h a l l e n g e d o n
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the g r o u n d that h e h a s n o l o c u s s t a n d i in t e r m s o f Section 6 9 ( 3 ) o f the

Constitution. D e s p i t e this challenge the petitioner did n o t e v e n b o t h e r to file

a replying affidavit to deal w i t h the issue e v e n at that late stage. A m a z i n g l y

n o w h e r e d o e s the petitioner s a y that h e is a L e s o t h o citizen. A d v M o s i t o h a s

tried to o v e r c o m e this fatal o m i s s i o n b y belatedly stating the f o l l o w i n g in his

h e a d s o f a r g u m e n t : -

"It b e i n g a c c e p t e d that petitioner is a m a l e M o s o t h o adult, it is

clear that like e v e r y citizen o f L e s o t h o , h e m a n d o t o r i l y (sic) h a s

a n e n t r e n c h e d constitutional right to v o t e or to stand for election

at periodic elections u n d e r the Constitution o f L e s o t h o . "

W h a t is o b v i o u s in this p a s s a g e is that A d v M o s i t o is in effect g i v i n g

e v i d e n c e f r o m the b a r that the petitioner is a citizen o f L e s o t h o . T h i s , it h a s

to b e said, is totally u n a c c e p t a b l e a n d i n d e e d h i g h l y i m p r o p e r . It is n o t the

function o f c o u n s e l to g i v e e v i d e n c e f r o m the b a r a n d thereby try to p a t c h u p

a l i m p i n g case.

It w o u l d i n d e e d a p p e a r that the petitioner h a s p r o c e e d e d o n a w r o n g

a s s u m p t i o n that e v e r y M o s o t h o adult w h o h a p p e n s to b e a c a n d i d a t e for a

party in unspecified elections ( n o reference h a s b e e n m a d e b y the petitioner

to the G e n e r a l Elections o f the 2 3 r d M a y 1 9 9 8 ) automatically qualifies to

bring a n election petition to the H i g h C o u r t . A s h a s b e e n d e m o n s t r a t e d a b o v e

this is a n incorrect a p p r o a c h . T o h o l d o t h e r w i s e w o u l d o p e n the d o o r to a

disqualified p e r s o n o r to a n y M o s o t h o adult w h o h a p p e n s to b e in this

country b u t w h o is not a L e s o t h o citizen to cast his v o t e contrary to the letter
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a n d spirit o f the Constitution o f L e s o t h o . Alternatively this w r o n g a p p r o a c h

w o u l d in effect a m o u n t to a recognition o f the actio p o p u l a r i s w h i c h h a s

long b e c o m e obsolete.

S e e L e s o t h o H u m a n R i g h t s Alert G r o u p v Minister o f Justice a n d

H u m a n Rights & O t h e r s 1 9 9 3 - 9 4 L e s o t h o L a w R e p o r t s a n d L e g a l Bulletin

p a g e 2 6 4 .

In the result therefore the petitioner h a s failed to discharge the o n u s o f

p r o v i n g that h e h a d locus standi to bring this petition.

S e e K e n d r i c k v C o m m u n i t y D e v e l o p m e n t B o a r d a n d A n o t h e r 1 9 9 3 (4)

S.A. 5 3 2 .

It follows f r o m the aforegoing therefore that this petition falls to b e

dismissed w i t h costs o n this g r o u n d alone.

N o n - J o i n d e r a n d / o r N o n - S u i t e r

A t the c o m m e n c e m e n t o f the hearing o f this petition the C o u r t m e r o

m o t u raised the question w h e t h e r the other political parties w h i c h t o o k part

in the general election at A b i a Constituency N o . 3 6 m o r e especially the

B a s o t h o National Party ( B N P ) a n d its s p o n s o r e d candidate w h o admittedly

polled m o r e votes than the Petitioner h i m s e l f o u g h t not to h a v e b e e n joined

as parties to these proceedings in as m u c h as they o b v i o u s l y h a v e direct a n d

substantial interest in the matter.
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T h a t the C o u r t is perfectly entitled to take the point o f n o n - j o i n d e r or

non-suiter o f its o w n m o t i o n a d m i t s o f n o doubt.

S e e for e x a m p l e the leading case o f A m a l g a m a t e d E n g i n e e r i n g U n i o n

v Minister o f L a b o u r 1 9 4 9 ( 3 ) S . A . 6 3 7 (A)

S e e also B a s u t o l a n d C o n g r e s s Party a n d 2 O t h e r s v Director o f

Elections a n d 2 O t h e r s C o f A ( C I V ) N o . 1 4 o f 1 9 9 8 (unreported) w h e r e

S t e y n P, writing the u n a n i m o u s j u d g m e n t o f the C o u r t o f A p p e a l , h a d this to

say at p a g e 2 3 :

"In the first place appellants w e r e n o t the o n l y parties

i n v o l v e d in the election. It is inconceivable that a C o u r t c o u l d

h a v e considered p o s t p o n i n g the election w i t h o u t at least

involving the other parties in these proceedings a n d giving t h e m

a n opportunity to b e heard. T h e appellants s h o u l d therefore h a v e

b e e n non-suited o n this g r o u n d alone."

T h a t decision is b i n d i n g u p o n this C o u r t a n d accordingly the r e m a r k s

o f the L e a r n e d President o f the C o u r t o f A p p e a l q u o t e d a b o v e a p p l y with

equal force to the instant matter. It follows therefore that b y failing to join

the other interested parties in these p r o c e e d i n g s the petitioner is non-suited.

O n this g r o u n d a l o n e the petition falls to b e d i s m i s s e d w i t h costs.

W h e t h e r t h e 1st R e s p o n d e n t w a s a p u b l i c officer

T h e crux o f the Petitioner's case as set out in p a r a g r a p h 4 o f his petition

is that the 1st R e s p o n d e n t w a s disqualified f r o m n o m i n a t i o n for election as
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a m e m b e r o f the National A s s e m b l y as at the 2 0 t h April 1 9 9 8 a n d that

consequently h e did n o t qualify to b e s o elected b y virtue o f the fact, so it is

alleged, that h e w a s at that stage still a holder o f a public office. T h i s version

is hotly disputed b y the R e s p o n d e n t s w h o are a d a m a n t that the 1st

R e s p o n d e n t w a s not e m p l o y e d in the Public Service ( h e n c e h e w a s n o t a

public officer) a n d that e v e n if h e w a s so e m p l o y e d h e d u l y resigned his post

before n o m i n a t i o n d a y .

A l t h o u g h the Petitioner h a s not referred the C o u r t to a n y specific

section o n w h i c h h e relies in this matter it m a y b e a s s u m e d in his favour that

h e relies o n Section 4 7 (1) (b) - (c) o f the National A s s e m b l y Election O r d e r

1 9 9 2 w h i c h reads as follows:-

" 4 7 . (1) In addition to the disqualifications specified in

Section 5 9 o f the Constitution, a p e r s o n shall n o t b e

qualified -

(a)

(b) to b e n o m i n a t e d for election as a m e m b e r o f

the National A s s e m b l y if, in t e r m s o f

subsection (3) o f section 5 9 o f the

Constitution -

(I) at a n y t i m e prior to the date o f his

n o m i n a t i o n , h e h a s b e e n convicted or

reported guilty b y a court trying a n

election petition, o f a n y offence u n d e r

Part 2 (except sections 1 1 4 a n d 1 1 8 ) ,

Part 3 or Part 4 o f C h a p t e r 9 o f this
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O r d e r ; a n d

(ii) at the d a t e o f his n o m i n a t i o n , a p e r i o d o f

five y e a r s f o l l o w i n g his c o n v i c t i o n o r

t h e report o f t h e c o u r t h a s n o t e l a p s e d ;

o r

(c) to b e elected as m e m b e r o f t h e N a t i o n a l

A s s e m b l y if, in t e r m s o f s u b s e c t i o n ( 4 ) o f

section 5 9 o f t h e C o n s t i t u t i o n

(I) h e is a m e m b e r o f the D e f e n c e F o r c e ,

t h e P o l i c e F o r c e , t h e N a t i o n a l S e c u r i t y

S e r v i c e o r t h e P r i s o n S e r v i c e ; o r

(ii) o r h e h o l d s , o r is a c t i n g in, a p u b l i c

office."

It is i n d e e d salutary to n o t e that the disqualifications specified in

S e c t i o n 5 9 o f t h e C o n s t i t u t i o n o f L e s o t h o d o n o t i n c l u d e p u b l i c office as

s u c h . It w o u l d s e e m therefore that the petitioner's c a s e rests s q u a r e l y o n

S e c t i o n 4 7 ( 1 ) ( b ) (c) o f t h e N a t i o n a l A s s e m b l y E l e c t i o n O r d e r 1 9 9 2 w h i c h

spells o u t p u b l i c office a s b e i n g o n e o f t h e disqualifications f r o m election as

a M e m b e r o f t h e N a t i o n a l A s s e m b l y .

It is further i m p o r t a n t to n o t e that disqualification f r o m election a s a

m e m b e r o f the N a t i o n a l A s s e m b l y in t e r m s o f S e c t i o n 4 7 o f t h e N a t i o n a l

A s s e m b l y E l e c t i o n O r d e r 1 9 9 2 is d i v i d e d into t w o categories n a m e l y -

( 1 ) Disqualification f r o m n o m i n a t i o n
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(2) Disqualification f r o m election.

T h e i m p o r t a n c e o f this distinction is that Parliament, in its o w n w i s d o m , h a s

seen fit to prescribe different g r o u n d s o f disqualification to e a c h c a t e g o r y as

for e x a m p l e the disqualification relating to public office d o e s n o t a p p e a r in

the first category relating to n o m i n a t i o n b u t a p p e a r s u n d e r the c a t e g o r y

relating to the election itself.

It f o l l o w s f r o m the a b o v e distinction therefore that b y u s i n g public

office as a g r o u n d for disqualification f r o m n o m i n a t i o n the Petitioner clearly

m i s c o n s t r u e d his r e m e d y in as m u c h as public office is o n l y a g r o u n d for

disqualification f r o m election as a m e m b e r o f the N a t i o n a l A s s e m b l y . T h e

c o n c l u s i o n is inevitable therefore that the 1st R e s p o n d e n t w a s n o t

disqualified f r o m n o m i n a t i o n as a m e m b e r o f the N a t i o n a l A s s e m b l y as at the

2 0 t h April 1 9 9 8 e v e n a s s u m i n g that h e w a s a public officer. H e w o u l d o n l y

b e disqualified at polling d a y f r o m b e i n g elected as a m e m b e r o f the National

A s s e m b l y if at that stage h e w a s still a public officer. B u t w a s h e ever a

public officer d u r i n g the material t i m e ?

T h e t e r m s "public officer" a n d "public service" w e r e considered b y this

C o u r t in B e r e n g A u g u s t i n u s S e k h o n y a n a v L e k e t e k e t e V i c t o r K e t s o a n d 2

O t h e r s C I V / A P N / 2 7 3 / 9 8 (unreported) a n d it is strictly u n n e c e s s a r y to g o

t h r o u g h the s a m e exercise a g a i n in these p r o c e e d i n g s . Suffice it to s a y that

in t e r m s o f Section 1 3 7 (1) o f the Constitution o f L e s o t h o the p o w e r to

appoint p e r s o n s to h o l d o r act in offices in the public service a n d the p o w e r
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to r e m o v e s u c h p e r s o n s f r o m office vest in the Public Service C o m m i s s i o n .

Section 6 o f the Public Service A c t 1 9 9 5 is in identical t e r m s to Section

1 3 7 (1) o f the Constitution o f L e s o t h o . It vests in the P u b l i c Service

C o m m i s s i o n the p o w e r to appoint persons to h o l d or act in the public service

a n d the p o w e r to r e m o v e s u c h p e r s o n s f r o m office.

T h e Petitioner relies o n A n n e x t u r e " B " for the proposition that the 1st

R e s p o n d e n t w a s a public officer. T h i s A n n e x t u r e is a contract o f

e m p l o y m e n t b e t w e e n the G o v e r n m e n t o f L e s o t h o a n d the 1st R e s p o n d e n t .

It is signed b y the G o v e r n m e n t Secretary o n behalf o f the G o v e r n m e n t . T h e

1st R e s p o n d e n t h a s also signed.

N o w the p a s s a g e that the Petitioner lays m u c h stock o n is p a r a g r a p h 1

o f the Contract in w h i c h the following sentence appears :-

" 1 . T h e p e r s o n e n g a g e d undertakes that h e will diligently a n d

faithfully p e r f o r m the duties o f A d v i s o r in the Public

Service o f L e s o t h o for the t e r m o f his e n g a g e m e n t , a n d

will act, in all respects according to the instructions a n d

directions g i v e n to h i m b y the G o v e r n m e n t t h r o u g h the

H e a d o f D e p a r t m e n t or other duly authorised officer "

It will b e o b s e r v e d h o w e v e r that this A n n e x t u r e is a p r o f o r m a w h i c h

w a s o b v i o u s l y n o t d e s i g n e d to suit the 1st R e s p o n d e n t ' s special
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circumstances. T h e w o r d "Advisor" has simply been inserted in a pre-

existing form.

O n c e m o r e the Petitioner relies on the 1st Respondent's letter of

resignation Annexture " C " which reads as follows:-

" T H E R I G H T H O N O U R A B L E T H E P R I M E M I N I S T E R

M Y P O S I T I O N I N Y O U R O F F I C E

IT W O U L D A P P E A R T H A T M Y H O L D I N G O F A P U B L I C

O F F I C E C O U L D D I S Q U A L I F Y M E F O R E L E C T I O N T O

P A R L I A M E N T , I N C L U D I N G N O M I N A T I O N A S A C A N D I D A T E .

I T H E R E F O R E , W I S H T O T E N D E R M Y R E S I G N A T I O N W I T H

I M M E D I A T E E F F E C T ; A N D R E Q U E S T 3 M O N T H S P A Y IN

L I E U O F N O T I C E .

M . T . T H A B A N E

S P E C I A L A D V I S E R T O T H E P R I M E M I N I S T E R

Ntsu M o k h e h l e (signed)

A P P R O V E D

1 7 T H A P R I L , 1998"

That the 1st Respondent m a y have erroneously considered himself a

p u b l i c officer d o e s n o t necessarily m a k e h i m o n e . It is t h e r e f o r e t h e f u n c t i o n

o f this C o u r t t o interpret t h e r e l e v a n t statutory p r o v i s i o n s a n d d e t e r m i n e

w h e t h e r o r n o t t h e 1st R e s p o n d e n t w a s h o l d i n g a p u b l i c office at t h e m a t e r i a l



23

t i m e notwithstanding A n n e x t u r e s " B " a n d " C " . In d o i n g s o o n e m u s t

perforce consider b o t h the facts a n d the l a w .

T h e 1st R e s p o n d e n t deals w i t h the factual position extensively in

p a r a g r a p h 5 o f his a n s w e r i n g affidavit. It should indeed b e n o t e d at o n c e that

w h a t h e states therein h a s r e m a i n e d uncontroverted b y virtue o f the fact that

the Petitioner h a s not o n l y failed to file a verifying affidavit to his petition as

earlier stated b u t h e h a s also failed to file a n y replying affidavit at all.

In a nutshell the 1st R e s p o n d e n t m a k e s the telling point that h e w a s n o t

appointed b y the Public Service C o m m i s s i o n . I n d e e d his contract o f

e m p l o y m e n t A n n e x t u r e " B " has not b e e n signed b y a n y m e m b e r o f the Public

Service C o m m i s s i o n a n d there is n o evidence that the C o m m i s s i o n delegated

the p o w e r to appoint the 1st R e s p o n d e n t to a n y b o d y . T h e 1st R e s p o n d e n t

avers that w h e n h e w a s n o m i n a t e d as a candidate o n the 2 0 t h d a y o f April

1 9 9 8 h e w a s n o longer in the e m p l o y m e n t o f the G o v e r n m e n t o f L e s o t h o .

M o r e importantly h e further m a k e s the telling point that h e resigned f r o m his

e m p l o y m e n t as a Special A d v i s o r to the P r i m e Minister o n the 17th April

1 9 9 8 . H e personally delivered the letter o f resignation A n n e x t u r e " C " to the

P r i m e Minister o n the s a m e d a y a n d the latter signed his a p p r o v a l there a n d

then. I n d e e d it is n o t disputed that the 1st R e s p o n d e n t ' s resignation w a s

a p p r o v e d b y the P r i m e Minister. T h e latter h a s in fact filed a supporting

affidavit to that effect a n d so h a s the present P r i m e Minister Professor

Mosisili w h o w a s D e p u t y P r i m e Minister then. T h e s e affidavits r e m a i n

unchallenged.
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O n the authority o f P l a s c o n - E v a n s Paints Ltd. v V a n R i e b e e c k Paints

( P t y ) L t d 1 9 8 4 ( 3 ) S . A . 6 2 3 at 6 3 4 - 6 3 5 . this C o u r t accepts the version o f the

R e s p o n d e n t s as fully set out a b o v e .

A c c o r d i n g l y the C o u r t finds as a fact that the 1st R e s p o n d e n t w a s n o t

appointed b y the Public Service C o m m i s s i o n in t e r m s o f Section 1 3 7 (1) o f

the Constitution o f L e s o t h o read w i t h Section 6 o f the Public Service A c t

1 9 9 5 . T h a t b e i n g the case it follows that the 1st R e s p o n d e n t w a s n o t a public

officer.

I n d e e d since in t e r m s o f Section 1 5 4 (4) (a) o f the Constitution o f

L e s o t h o the office o f P r i m e Minister is not a public office it w o u l d b e a b s u r d

if not illogical for the office o f A d v i s o r to the P r i m e Minister to b e a public

office. It is c o m m o n c a u s e for that matter that this office d o e s n o t e v e n

a p p e a r in the Establishment List. It is not recognised as a public office in a n y

o f the statutes o f this country.

1st R e s p o n d e n t ' s R e s i g n a t i o n

A s stated a b o v e , it is n o t disputed that o n the 17th April 1 9 9 8 the 1st

R e s p o n d e n t tendered his resignation in writing in t e r m s o f A n n e x t u r e " C "

a n d that this resignation w a s a p p r o v e d b y the P r i m e Minister. T h a t b e i n g the

case the conclusion is inevitable then that the C o u r t h a s to accept the

u n c h a l l e n g e d version o f the R e s p o n d e n t s o n this issue.

S e e P l a s c o n - E v a n s Paints L t d . v V a n R i e b e e c k Paints (Pty) L t d (supra).
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I n d e e d the C o u r t w a s i n f o r m e d during the c o u r s e o f the hearing o f this

petition that the 1st R e s p o n d e n t h a s since his successful election in A b i a

Constituency N o . 3 6 in the general elections o f the 2 3 r d M a y 1 9 9 8 b e e n

appointed a Minister o f F o r e i g n Affairs. T h a t is further p r o o f t h e n o f his

resignation as a fact. F o r reasons that h a v e fully b e e n set out a b o v e the C o u r t

c a n n o t accept the Petitioner's s u b m i s s i o n that the 1st R e s p o n d e n t ' s

resignation s h o u l d h a v e b e e n addressed to the Public Service C o m m i s s i o n .

A s stated a b o v e h e w a s n o t a public officer.

M r . M a t s a u for the R e s p o n d e n t s submits that resignation is a unilateral

act a n d that n o p e r s o n m a y b e forced to r e m a i n in e m p l o y m e n t against his

will. T h i s s u b m i s s i o n is s o u n d in l a w h a v i n g regard to the provisions o f

Section 9 o f the Constitution o f L e s o t h o subsection (2) o f w h i c h expressly

provides that n o p e r s o n shall b e required to p e r f o r m forced labour. It follows

therefore that it is the constitutional right o f a n y e m p l o y e e to tender his

resignation at a n y time a n d leave the e m p l o y e r w i t h the r e m e d y o f d a m a g e s

as the case m a y b e . It is precisely for this reason that 1st R e s p o n d e n t ' s

e m p l o y m e n t contract A n n e x t u r e " B " p r o v i d e s in Section 7 thereof as

follows:-

" 7 . (1) T h e G o v e r n m e n t m a y at a n y t i m e d e t e r m i n e w i t h n o

reason assigned, the e n g a g e m e n t o f the p e r s o n e n g a g e d b y

giving h i m three m o n t h s ' notice in writing or o n p a y i n g

h i m three m o n t h s ' salary.

(2) T h e p e r s o n e n g a g e d m a y at a n y t i m e after the

expiration o f three m o n t h s ' (sic) f r o m the c o m m e n c e m e n t o f



26

a n y resident service d e t e r m i n e his e n g a g e m e n t o n giving

the G o v e r n m e n t three m o n t h s ' notice in writing o r p a y i n g

to the G o v e r n m e n t three m o n t h s ' salary a n d shall forfeit

all rights a n d a d v a n t a g e s reserved to h i m b y this

A g r e e m e n t .

(3) If the p e r s o n e n g a g e d terminates his e n g a g e m e n t

otherwise than in a c c o r d a n c e w i t h this A g r e e m e n t h e shall

b e liable to p a y to the G o v e r n m e n t as liquidated d a m a g e s ,

three m o n t h s salary a n d t h e r e u p o n all rights a n d

a d v a n t a g e s reserved to h i m b y this A g r e e m e n t shall c e a s e "

( e m p h a s i s a d d e d ) .

T h e w o r d s "otherwise t h a n " appearing in this section are w i d e e n o u g h

to include unilateral resignation regardless o f the provisions o f the

A g r e e m e n t b e t w e e n the parties relating to notice.

It w o u l d s e e m b e y o n d question therefore that the 1st R e s p o n d e n t w a s

fully entitled to resign at a n y t i m e w i t h o u t giving notice in t e r m s o f Section

7(3) o f the e m p l o y m e n t contract A n n e x t u r e " C " . M o r e importantly there is

n o evidence that his e m p l o y e r ever queried the resignation w h i c h is entirely

a matter b e t w e e n the t w o o f t h e m . T h e Petitioner h a s n o direct interest in the

resignation.

D e c l a r a t i o n o f R i g h t s

It is trite l a w that a declaration o f rights is a matter within the discretion

o f the court. In this regard Section 2 (1) © o f the H i g h C o u r t A c t 1 9 7 8

provides as follows:-
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" T h e H i g h C o u r t o f L e s o t h o shall c o n t i n u e to exist a n d shall, as

heretofore, b e a superior court o f record a n d shall h a v e ,

(a)

( b )

(c). In its discretion a n d at the instance o f a n y interested

p e r s o n , p o w e r to inquire into a n d d e t e r m i n e a n y existing

future or contigent (sic) right or obligation

n o t w i t h s t a n d i n g that s u c h p e r s o n c a n n o t claim a n y relief

consequential u p o n the d e t e r m i n a t i o n " (emphasis a d d e d ) .

T h e w o r d "discretion" u s e d in this section indicates quite clearly that

the H i g h C o u r t h a s a discretion in the matter w h i c h m u s t h o w e v e r a l w a y s b e

exercised judicially a n d not arbitrarily or capriciously.

In M o r a p e l i M o t a u n g a n d 2 others v Director o f Elections a n d 5 others

C I V / A P N / 2 5 4 / 9 8 / C I V / A P N / 2 6 6 / 9 8 / C I V / A P N / 2 7 1 / 9 8 / C I V / A P N / 3 5 3 / 9 8

(unreported) this C o u r t expressed the f o l l o w i n g principle w h i c h merits

repetition herein:-

"It is salutary to state that the question w h e t h e r or n o t a

declaration o f rights s h o u l d b e granted in t e r m s o f this section

m u s t o f c o u r s e b e e x a m i n e d in t w o stages n a m e l y :
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( 1 ) the jurisdictional facts s u c h as the r e q u i r e m e n t s that the

applicant m u s t h a v e a direct interest in the m a t t e r a n d a

clear right c a p a b l e o f legal e n f o r c e m e n t (either existing,

future or c o n t i n g e n t ) o r obligation w h i c h b e c o m e s the

object o f inquiry, m u s t first b e established.

(2) A f t e r the jurisdictional facts h a v e b e e n established the

C o u r t m u s t t h e n d e c i d e w h e t h e r o n the facts, the c a s e

b e f o r e it is a p r o p e r o n e for the exercise o f its discretion.

S e e for e x a m p l e F a m i l y B e n e f i t S o c i e t y v

C o m m i s s i o n e r F o r I n l a n d R e v e n u e 1 9 9 5 ( 4 ) S A 1 2 0 at

1 2 4 . "

A s h a s b e e n stated a b o v e the Petitioner lacks l o c u s s t a n d i to b r i n g the

petition to this C o u r t . It f o l l o w s therefore that h e h a s n o direct interest a n d

a clear right c a p a b l e o f legal e n f o r c e m e n t in the matter.

R e g a r d i n g the q u e s t i o n w h e t h e r this case is a p r o p e r o n e for the

exercise o f the C o u r t ' s discretion in f a v o u r o f the declaratory order s o u g h t it

is necessary to b e a r in m i n d the slovenly state o f the Petitioner's p a p e r s as

stated a b o v e . It will b e recalled that there is virtually n o verifying affidavit

to the petition. T h i s is a factor that w e i g h s heavily against the exercise o f the

Court's discretion in f a v o u r o f the Petitioner. A s earlier stated, the m e s s a g e

h a s to b e sent out to the legal practitioners a n d litigants generally that

slovenly case presentation will n o l o n g e r b e tolerated. R e g r e t t a b l y this is

exactly w h a t this C o u r t said in M o r a p e l i M o t a u n g a n d 2 others v D i r e c t o r o f

Elections a n d 2 others (supra) in w h i c h the s a m e legal representatives a s in

the instant m a t t e r w e r e i n v o l v e d . T h e r e is therefore n e e d to a d o p t a firmer

stand e v e n if in d o i n g so the court h a s to sacrifice the i m p o r t a n c e o f the case.
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T h e t i m e h a s arrived for the C o u r t to m a r k its displeasure at s l o v e n l y c a s e

presentation a n d it is h o p e d that this j u d g m e n t will h e l p u p g r a d e s t a n d a r d s in

c a s e presentation.

It f o l l o w s f r o m the a f o r e g o i n g therefore that this c a s e is n o t a p r o p e r

o n e for the exercise o f the C o u r t ' s discretion in f a v o u r o f the declaratory

o r d e r s o u g h t .

In s u m therefore the application is d i s m i s s e d w i t h costs.

T h e C o u r t is e n j o i n e d b y Section 1 0 7 ( 1 ) (a) o f the N a t i o n a l A s s e m b l y

Elections O r d e r 1 9 9 2 to m a k e the f o l l o w i n g c o n s e q u e n t i a l order:-

It is h e r e b y d e c l a r e d t h a t t h e 1st R e s p o n d e n t M o t s o a h a e T .

T h a b a n e h a s b e e n validly elected a s a m e m b e r o f t h e

N a t i o n a l A s s e m b l y f o r A b i a C o n s t i t u e n c y N o . 3 6 .

M . M R a m o d i b e d i

J U D G E OF T H E H I G H C O U R T

I agree:

M . L . Lehohla

J U D G E O F T H E H I G H C O U R T

I agree:

G.N. Mofolo

J U D G E O F T H E H I G H C O U R T
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Delivered at M a s e r u o n the 17th d a y o f D e c e m b e r 1 9 9 8 .

F o r the Petitioner : A d v . M o s i t o

F o r R e s p o n d e n t s : M r . M a t s a u


