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IN T H E H I G H C O U R T O F L E S O T H O

In the matter between

B E R E N G A U G U S T I N U S S E K H O N Y A N A Petitioner

and

L E K E T E K E T E V I C T O R K E T S O 1st Respondent

I N D E P E N D E N T E L E C T O R A L C O M M I S S I O N 2nd Respondent

A T T O R N E Y G E N E R A L 3rd Respondent

Held at Maseru

Coram: Maqutu J

Ramodibedi J

Peete J

J U D G M E N T

R a m o d i b e d i J

In this matter the petitioner w h o w a s a candidate for the B a s o t h o

National Party ( B N P ) at Constituency N o . 3 2 M a s e r u Central for the G e n e r a l

Elections held o n the 2 3 r d M a y , 1 9 9 8 h a s petitioned this C o u r t for a n order

c o u c h e d in the following t e r m s :

"10.1 setting aside the parliamentary election in the M a s e r u Central

Constituency N o . 3 2 , held o n 23rd M a y 1 9 9 8 , o n account o f the
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legal disqualification o f First R e s p o n d e n t ;

10.2 declaring the return o f First R e s p o n d e n t , L E K E T E K E T E

V I C T O R K E T S O , as having b e e n duly a n d validly elected a

m e m b e r o f the National A s s e m b l y for the M a s e r u Central

Constituency N o . 3 2 , null a n d void a n d of n o force a n d effect;

10.3 directing S e c o n d Respondent to arrange for fresh elections to b e

held in Constituency N o . 3 2 in accordance with the relevant

legislation in force;

10.4 directing R e s p o n d e n t s to p a y the costs hereof;

10.5 granting Y o u r Petitioner further a n d / or alternative relief."

It should b e noted at the outset that this j u d g m e n t has b e e n lying ready to b e

delivered since the 16th S e p t e m b e r 1 9 9 8 but d u e to circumstances b e y o n d the

control o f the Court caused b y the recent spate of disturbances in the country it

wasn't possible to deliver it as originally anticipated.

N o w for the story o f the litigation.

T h e First R e s p o n d e n t is the current Minister of Finance following his

successful election in w h i c h he beat the petitioner and other candidates to the post

as a candidate for the ruling party n a m e l y T h e L e s o t h o C o n g r e s s for D e m o c r a c y at

Constituency N o . 3 2 M a s e r u Central at the aforesaid General Elections o f the 23rd

M a y 1998. Admittedly he held this portfolio in the previous G o v e r n m e n t since J u n e
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1 9 9 6 before the said General Elections having b e e n s e c o n d e d f r o m the National

University of Lesotho w h e r e h e w a s or is a lecturer in the Faculty of Social Sciences

(as will b e s h o w n later it d o e s not matter w h i c h ) .

T h e bedrock of the petitioner's complaint is that at all material times relevant

a n d prior to the aforesaid General Elections o f the 2 3 r d M a y 1 9 9 8 the First

R e s p o n d e n t held a substantive post o f Lecturer at the National University of

Lesotho. It is sought to persuade the Court that the First R e s p o n d e n t ' s post at the

University is an office of e m o l u m e n t in the public service a n d that the University

itself is for that matter funded b y the G o v e r n m e n t o f L e s o t h o thus rendering it, so

the argument goes, not a private institution. It is the Petitioner's case therefore that

at all material times the First R e s p o n d e n t held a public office for w h i c h h e w a s

disqualified f r o m being n o m i n a t e d or standing as a candidate in the General

Elections in terms o f Section 4 7 (c) (ii) of the National A s s e m b l y Elections O r d e r

1 9 9 2 w h i c h provides as follows:

" 4 7 . (1) In addition to the disqualifications specified in section 5 9

of the Constitution, a person shall not b e qualified -

(c) T o b e elected a m e m b e r of the National A s s e m b l y

if, in terms o f subsection (4) o f section 5 9 o f the

Constitution

(i) H e is a m e m b e r o f the D e f e n c e Force, the

Police Force, the National Security Service

or the Prisons Service; or

(ii) or he holds, or is acting in, a public office."
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N o w the t e r m "public office" is defined in Section 3 o f the Interpretation

A c t 1 9 7 7 as " a n y office o f e m o l u m e n t in the public service" w h i l e the latter

t e r m "public service" is itself defined in the A c t a s service in respect o f the

G o v e r n m e n t

In the s a m e vein the Public Service A c t N o . 13 o f 1 9 9 5 defines the t e r m

"public office" as h a v i n g the s a m e m e a n i n g as in Section 1 5 4 o f the

Constitution o f L e s o t h o w h i c h in turn defines this t e r m as " a n y office o f

e m o l u m e n t in the public service" w h i l e the latter t e r m "public service" is

d e f i n e d therein as "the service o f the K i n g in respect o f the G o v e r n m e n t o f

L e s o t h o . "

O f singular i m p o r t a n c e in so far as the instant c a s e is c o n c e r n e d is the

fact that Section 1 3 7 (1) o f the Constitution o f L e s o t h o p r o v i d e s that the

p o w e r to appoint p e r s o n s to h o l d or act in offices in the public service vests

in the Public Service C o m m i s s i o n . A s will b e c o m e clear in a short w h i l e the

s a m e thing c a n n o t b e said o f the e m p l o y e e s o f the N a t i o n a l University o f

L e s o t h o w h o are clearly n o t subject to the Public Service C o m m i s s i o n .

It is necessary at the outset then to e x a m i n e the e n a b l i n g statutory

provision creating the N a t i o n a l University o f L e s o t h o in order to d e t e r m i n e

w h e t h e r the First R e s p o n d e n t ' s post thereat is a public office within the

m e a n i n g o f Section 4 7 (c) (ii)of the National A s s e m b l y Election O r d e r 1 9 9 2 .

T h e National University o f L e s o t h o w a s first established b y the N a t i o n a l
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University A c t N o . 13 o f 1 9 7 5 . Section 2 o f the A c t significantly p r o v i d e d

that the University shall b e a b o d y corporate.

T h e n followed the National University A c t N o . 10 o f 1 9 7 6 Section 4 ( 1 )

(a) o f w h i c h p r o v i d e d as follows:-

" 4 . (1) T h e National University o f Lesotho established under the

first A c t is hereby preserved, continued in existence a n d

constituted under this A c t as b o d y corporate u n d e r the n a m e o f

the "National University o f L e s o t h o " a n d b y that n a m e shall

h a v e perpetual succession and a c o m m o n seal a n d b e capable

b y that n a m e o f -

(a) suing and being s u e d " (emphasis a d d e d ) .

S e c t i o n 4 ( 1 ) o f the National University ( A m e n d m e n t ) A c t N o . 4 o f

1 9 8 5 also provided for the preservation o f the University a s a b o d y corporate

in exactly the s a m e t e r m s as section 4 ( I ) o f the N a t i o n a l University A c t

N o . 1 0 of 1 9 7 6 .

T h e National University o f L e s o t h o A c t 1 9 7 6 w a s subsequently repealed

b y the current National University o f L e s o t h o O r d e r 1 9 9 2 (Section 5 7 thereof)

w h i c h consolidated the l a w s relating to the university. It is pertinent to b e a r

in m i n d h o w e v e r that in t e r m s o f section 3 ( 1 ) o f the n e w A c t n a m e l y the

N a t i o n a l University o f L e s o t h o O r d e r 1 9 9 2 the university w a s o n c e m o r e

preserved as a b o d y corporate in exactly the s a m e t e r m s as Section 4 ( 1 ) o f the
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repealed A c t o f 1 9 7 6 . T h u s the N a t i o n a l University o f L e s o t h o is a statutory

juristic p e r s o n c a p a b l e o f suing a n d b e i n g s u e d in its o w n n a m e

Indeed the National University o f L e s o t h o O r d e r 1 9 9 2 h a s p r o v i d e d for

a u t o n o m y o f the university b y establishing C o u n c i l w h o s e p o w e r s are best

described in Section 1 0 ( 1 ) thereof in the following terms:-

" 1 0 . (1) T h e Council shall b e the s u p r e m e governing b o d y o f the

University" (emphasis a d d e d ) .

Significantly subsection 2 thereof p r o v i d e s that the C o u n c i l shall

m a n a g e a n d control all the affairs, c o n c e r n s a n d property o f the University a n d

m a y act in all matters concerning the University in s u c h m a n n e r as a p p e a r s to

it best calculated to p r o m o t e the interests a n d functions o f the University.

R e g a r d i n g the question o f a p p o i n t m e n t o f staff it is necessary to b e a r in

m i n d the provisions o f subsection 1 0 ( 2 ) (f) w h i c h gives p o w e r to the C o u n c i l

to a p p o i n t , d i s m i s s o r r e m o v e f r o m office a n y m e m b e r o f staff o f the

University. T h i s , it m u s t b e o b s e r v e d , clearly distinguishes the N a t i o n a l

University o f L e s o t h o f r o m the Public Service.

Indeed subsection 1 0 ( 2 ) (n) o f the National University o f L e s o t h o O r d e r

1 9 9 2 p r o c e e d s to give p o w e r to the C o u n c i l to p r o v i d e for the welfare o f all

p e r s o n s in the e m p l o y m e n t o f the University including the provision o f

p e n s i o n a n d retirement benefits. T h u s they earn these benefits not as public

servants but as e m p l o y e e s o f the University in its private capacity as a
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statutory juristic p e r s o n or b o d y corporate.

In fairness to A d v . M o o s a for the Petitioner h e h a s c o n c e d e d , a n d rightly

s o in the C o u r t ' s v i e w , that the N a t i o n a l University o f L e s o t h o is i n d e e d a

b o d y corporate. H e s u b m i t s h o w e v e r that the C o u r t s h o u l d take a b r o a d v i e w

o f the m a t t e r a n d consider that in reality a lecturer o f the University is

s o m e o n e paid b y the G o v e r n m e n t a n d a s s u c h h e is a public servant. In other

w o r d s it w a s sought to p e r s u a d e the C o u r t to b r o a d e n the t e r m "public office"

to include a lecturer o f the National University o f L e s o t h o . A d v . M o o s a

h o w e v e r w a s u n a b l e to refer the C o u r t to a n y authorities in the matter.

In the Court's v i e w A d v . M o o s a ' s s u b m i s s i o n is, w i t h respect, seriously

flawed both factually a n d legally. T h e following f e w e x a m p l e s s h o u l d suffice

to highlight this:

(a) In t e r m s o f Section 10 o f the N a t i o n a l University o f

L e s o t h o O r d e r 1 9 9 2 as s h o w n a b o v e the a p p o i n t m e n t o f

lecturers to the University a n d p a y m e n t o f their salaries is

the sole responsibility o f the University itself a n d n o t the

G o v e r n m e n t .

( b ) Lecturers o f the National University o f L e s o t h o are

e m p l o y e e s o f the University a n d n o t the G o v e r n m e n t .

Accordingly it is incorrect to call t h e m public servants in a s

m u c h as they d o not administer the business o f the
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G o v e r n m e n t within the m e a n i n g o f S e c t i o n 2 o f the P u b l i c

Service A c t 1 9 9 5 w h o s e object is to d e v e l o p a n d m a i n t a i n

a public service that will a d m i n i s t e r the b u s i n e s s o f the

G o v e r n m e n t o f L e s o t h o . In the s a m e breath, a n d in the

light o f the a b o v e m e n t i o n e d statutory provisions, the post

o f lecturer at the N a t i o n a l University c a n n o t b y a n y stretch

o f the i m a g i n a t i o n b e t e r m e d a public office. A n y other

interpretation o f the University Statute w o u l d lead to a n

absurdity or result w h i c h the Legislature c o u l d n e v e r h a v e

intended.

(c) A s earlier stated the N a t i o n a l University o f L e s o t h o , a s a

statutory juristic p e r s o n exercising a u t o n o m y , a s it surely

m u s t , is a private separate legal entity f r o m the

G o v e r n m e n t . U n l i k e G o v e r n m e n t institutions it exists not

a s a public b o d y b u t a s a private o n e .

In d e a l i n g w i t h a substantially similar situation, Jourbert A J A h a d

o c c a s i o n to state the f o l l o w i n g in N g c w a s e a n d O t h e r s v T e r b l a n c h e N O

a n d O t h e r s 1 9 7 7 ( 3 ) S . A . 7 9 6 a t 8 0 3 - 8 0 4 :

"According to reg. 5 4 (1) fourth respondent school is a b o d y corporate

with corporate personality. A s a statutory juristic p e r s o n (persona

juris) it is in law considered to b e an abstract legal entity w h i c h exists

as a juristic reality in the contemplation o f the l a w despite the fact that

it lacks physical existence" (emphasis a d d e d ) .



9

W i t h respect, these w o r d s are a p p o s i t e to the instant case.

It s h o u l d indeed b e b o r n e in m i n d that e v e n at c o m m o n l a w the position

o f corporations h a s a l w a y s b e e n that o f private p e r s o n s w i t h individual rights

o f private p e r s o n s for a s V o e t puts it at 3.4.2.:

" B u t corporations generally exercise the rights o f private persons, a n d

are held to b e in the position o f private persons, with the reservation

that o n the analogy o f a state they are said to h a v e their o w n individual

estate, a c o m m o n chest and property in c o m m o n . H e n c e they c a n both

o w e a n d they c a n b e o w e d . T h e y c a n s u e a n d b e s u e d in private

actions."

In the result it m u s t f o l l o w f r o m the a f o r e g o i n g that the First

R e s p o n d e n t ' s post a s Lecturer at the N a t i o n a l U n i v e r s i t y o f L e s o t h o is n o t a

public office but a private o n e serving the n e e d s o f a private c o r p o r a t i o n o r a

statutory juristic p e r s o n n a m e l y the University. A c c o r d i n g l y this petition falls

to b e d i s m i s s e d o n this g r o u n d a l o n e in as m u c h a s the First R e s p o n d e n t d o e s

not h o l d o r act in a public office b y the m e r e fact that h e is a n e m p l o y e e o f the

N a t i o n a l University o f L e s o t h o .

T h e r e is a further r e a s o n w h y this petition c a n n o t stand. It is this:

In t e r m s o f Section 4 7 (2) (a) o f the National A s s e m b l y Elections O r d e r

1 9 9 2 a p e r s o n w h o is a M i n i s t e r is e x e m p t e d f r o m the disqualification to b e

n o m i n a t e d or to stand for elections a s a m e m b e r o f the N a t i o n a l A s s e m b l y in
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as m u c h as the term "public office" as u s e d in the section specifically e x c l u d e s

the office o f a Minister o r Assistant Minister.

N o w , it is c o m m o n c a u s e that at the t i m e o f his n o m i n a t i o n a s a

c a n d i d a t e for election as a m e m b e r o f the N a t i o n a l A s s e m b l y the First

R e s p o n d e n t w a s indeed the holder o f the office o f Minister o f the G o v e r n m e n t

o f L e s o t h o the position h e held right t h r o u g h to the G e n e r a l Elections o f the

2 3 r d M a y 1 9 9 8 w h e n , as earlier stated, h e w a s duly elected as a m e m b e r o f the

N a t i o n a l A s s e m b l y thus p a v i n g the w a y for his further a p p o i n t m e n t as a

Minister.

F a c e d with Section 4 7 ( 2 ) (a) w h i c h definitively e x e m p t s a M i n i s t e r

f r o m disqualification as set out a b o v e A d v . M o o s a did not, in fairness to h i m ,

feel able to assert that the First R e s p o n d e n t w a s , as a Minister, disqualified

f r o m standing for election as a m e m b e r o f the N a t i o n a l A s s e m b l y at the

G e n e r a l Elections o f the 2 3 r d M a y 1 9 9 8 . I n d e e d the e x e m p t i o n p r o v i d e d for

in f a v o u r o f a Minister in the section sticks out like a sore t h u m b . It m u s t

therefore beat a n y b o d y ' s i m a g i n a t i o n h o w the Petitioner o r i n d e e d his legal

representatives c o u l d h a v e failed to spot it.

T h e e x e m p t i o n in question is sufficient to d i s p o s e o f this case a n d it is

therefore strictly u n n e c e s s a r y for the C o u r t to d e t e r m i n e the effect o f the fact

that the First R e s p o n d e n t unsuccessfully s o u g h t "leave o f a b s e n c e " f r o m the

National University o f L e s o t h o in o r d e r to stand for the G e n e r a l Elections in

question. T h e r e c a n b e n o d o u b t that h e u n d u l y p a n i c k e d a n d that for r e a s o n s
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fully set out a b o v e it w a s n o t necessary for h i m to obtain leave o f a b s e n c e

f r o m the University in order to stand for elections.

In all the c i r c u m s t a n c e s o f the case therefore the petition falls to b e

d i s m i s s e d with costs as b e i n g ill-founded a n d m i s c o n c e i v e d a n d it is s o

ordered.

In t e r m s o f Section 1 0 7 ( 1 ) (a) o f the N a t i o n a l A s s e m b l y Elections

O r d e r 1 9 9 2 it follows automatically that the First R e s p o n d e n t L e k e t e k e t e

Victor K e t s o h a s to b e declared as h a v i n g b e e n validly elected as a M e m b e r

o f the National A s s e m b l y for Constituency No. 3 2 M a s e r u Central a n d it is s o

ordered.

M.M. RAMODIBEDI

J u d g e o f the H i g h C o u r t

I agree :

W.C.M. MAQUTU

Judge of the High Court

I agree :

S.N. P E E T E

Judge of the High Court

Delivered at M A S E R U o n the 17th D a y of N o v e m b e r 1998.

F o r the Petitioner: A d v M o o s a (instructed b y M e s s r s Ntlhoki & C o )

F o r the First R e s p o n d e n t : M r . M a t s a u


