
C I V / A P N / 3 3 8 / 9 8

IN T H E H I G H C O U R T O F L E S O T H O

In the matter between

R A F I C I S S A 1st Applicant

M O K H E T H I P A U L O S I (Boy-Boy) M O S T A L E T S I E 2 n d Applicant

and

M O H A L E R O E SELLO & CO. 1st Respondent

T H E D E P U T Y S H E R I F F 2 n d Respondent

J U D G M E N T

D e l i v e r e d b y the H o n o u r a b l e M r . Justice M . M . R a m o d i b e d i

o n the 6 t h d a y o f N o v e m b e r 1 9 9 8 .

T h i s is a n application for interdict a n d o t h e r ancillary p r a y e r s . In o r d e r

to fully a p p r e c i a t e t h e issues that arise for d e t e r m i n a t i o n in this m a t t e r it is

c o n v e n i e n t , I think, to b e g i n at the b e g i n n i n g , that is to s a y w i t h

C i v / A p n / 3 1 0 / 9 6 in w h i c h this C o u r t g a v e j u d g m e n t in f a v o u r o f the late T h a b o

Z a c h a r i a Letsie (the 2 n d A p p l i c a n t ' s father) a s a g a i n s t t h e 1st A p p l i c a n t a n d

o n e M a f o n y o k o Letsie ( T h a b o Z a c h a r i a Letsie's father) in a m a t t e r i n v o l v i n g ,

inter alia, e j e c t m e n t . In s u m the final o r d e r o f C o u r t w a s to the f o l l o w i n g

effect:

1. T h e p u r p o r t e d sale b y th e said M a f o n y o k o Letsie to t h e

present 1st A p p l i c a n t w a s set aside. T h a t sale related to t h e
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disputed business p r e m i s e s situated o n a certain site at H a

M o t j o k a , T e y a t e y a n e n g in the B e r e a district registered in

the n a m e o f T h a b o Z a c h a r i a Letsie in the D e e d s Registry

Office, M a s e r u u n d e r n u m b e r 5 9 2 1 o n the 11th July, 1 9 6 8 .

2. T h e present 1st A p p l i c a n t w a s interdicted f r o m letting,

collecting rent f r o m tenants in the said p r e m i s e s or

interfering in a n y m a n n e r w h a t s o e v e r w i t h T h a b o Z a c h a r i a

Letsie's rights o f o w n e r s h i p o f the s a m e s a v e b y d u e

p r o c e s s o f l a w .

3. A n y a g r e e m e n t that m i g h t h a v e b e e n entered into b e t w e e n

M a f o n y o k o Letsie a n d the present 1st A p p l i c a n t w i t h

respect to the said p r e m i s e s w a s set aside.

4. T h e present 1st Applicant w a s specifically ejected f r o m the

p r e m i s e s in question.

It is also important to b e a r in m i n d that in m a k i n g the order referred to

a b o v e , this C o u r t also d i s m i s s e d M a f o n y o k o Letsie's c o u n t e r application for

a n o r d e r that T h a b o Z a c h a r i a Letsie b e interdicted a n d restrained f r o m

interfering in a n y w a y w h a t s o e v e r with M a f o n y o k o Letsie's o c c u p a t i o n o f the

disputed site.

It is further pertinent to bear in m i n d that in granting the a b o v e



3

m e n t i o n e d order in f a v o u r o f T h a b o Z a c h a r i a Letsie this C o u r t specifically

m a d e a finding that the present 1st A p p l i c a n t a n d the said M a f o n y o k o Letsie

h a d in fact colluded with e a c h other a n d acted in b a d faith in their a t t e m p t to

sell the disputed p r e m i s e s to the 1st A p p l i c a n t herein. T h a t o r d e r w a s n e v e r

a p p e a l e d against.

I should m e n t i o n that T h a b o Z a c h a r i a Letsie w a s duly represented b y the

1st R e s p o n d e n t in the said C i v / A p n / 3 1 0 / 9 6 .

N o w it is c o m m o n c a u s e that p u r s u a n t to the a b o v e m e n t i o n e d final

o r d e r o f this C o u r t a n d o n the 2 0 t h M a r c h 1 9 9 8 T h a b o Z a c h a r i a Letsie's

attorneys n a m e l y the 1st R e s p o n d e n t herein issued out a W a r r a n t o f E j e c t m e n t

w i t h this C o u r t the effect o f w h i c h w a s to put the attorneys in question into

p o s s e s s i o n o f the said p r e m i s e s b y r e m o v i n g t h e r e f r o m the present 1st

Applicant. Apparently this w a s b e c a u s e T h a b o Z a c h a r i a Letsie h i m s e l f lived

in the R e p u b l i c o f S o u t h Africa a n d i n d e e d this is c o m m o n cause.

M e a n w h i l e the parties are o n c o m m o n g r o u n d that the present 1st

A p p l i c a n t h a s n e v e r c o m p l i e d w i t h the order o f the C o u r t referred to a b o v e .

It is indeed not denied that h e h a s "resisted" all attempts b y the D e p u t y - S h e r i f f

to eject h i m . In this regard it is necessary to refer to p a r a g r a p h 3.4 o f the

a n s w e r i n g affidavit o f K h a l a k i Sello w h e r e i n h e states as f o l l o w s -

"3.4 I a v e r that 1st applicant h a s n e v e r c o m p l i e d w i t h the said

e j e c t m e n t o r d e r but h a s , o n the contrary, resisted all



4

attempts b y the deputy-sheriff to eject h i m . I respectfully

s u b m i t that the purported lease a g r e e m e n t b e t w e e n the

applicants is but a further attempt to frustrate the said

j u d g m e n t a c o p y o f w h i c h is a n n e x e d hereto m a r k e d " K S 3 "

(sic)."

T h e purported lease a g r e e m e n t referred to in this p a r a g r a p h w a s

apparently entered into b y a n d b e t w e e n the Applicants in respect o f the s a m e

disputed site o n the 1st d a y o f J a n u a r y 1 9 9 8 notwithstanding the aforesaid

C o u r t O r d e r .

N o w it is against the a b o v e m e n t i o n e d b a c k g r o u n d that the Applicants

h a v e applied to this C o u r t o n a certificate o f u r g e n c y for a n order in the

following terms:

" 1 . That a R U L E N I S I b e issued calling u p o n the R e s p o n d e n t s

to s h o w cause, if a n y , o n a date a n d t i m e to b e d e t e r m i n e d

by this H o n o u r a b l e court w h y -

(a) T h e 1st R e s p o n d e n t shall not b e interdicted forthwith

f r o m interfering with Applicants o c c u p a t i o n o f site

N o . 3 6 8 situated at H A M O T J O K A

T E Y A T E Y A N E N G in the district o f Berea.

(b) T h e writ o f E j e c t m e n t issued o n or a b o u t the 2 3 r d
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D a y o f M a r c h , 1 9 9 8 shall not b e set aside a s a n

irregular process.

(c) T h e 2 n d R e s p o n d e n t shall not b e interdicted f r o m

E x e c u t i n g (sic) the said writ p e n d i n g the

determination o f this application.

( d ) T h e R e s p o n d e n t s shall not b e o r d e r e d to p a y costs o f

this application in the e v e n t o f a n y opposition.

(e) A p p l i c a n t s shall not b e granted further a n d o r

alternative (sic) relief.

2. T h a t prayer l(c) operates w i t h i m m e d i a t e effect a s a n

interim interdict.

3. D i s p e n s i n g w i t h the n o r m a l m o d e o f service a s prescribed

b y the rules o f C o u r t regard b e i n g h a d to the U r g e n c y o f

this matter."

I s h o u l d like to say at the outset that this C o u r t is deeply c o n c e r n e d

about the attempt b y the A p p l i c a n t s to r e n d e r its o r d e r a s fully set o u t a b o v e ,

n u g a t o r y . T h e c i r c u m s t a n c e s o f this c a s e h a v e led m e to the inevitable

c o n c l u s i o n that the failure to c o m p l y w i t h the C o u r t O r d e r w a s i n d e e d

deliberate a n d p r e m e d i t a t e d in line w i t h the 1st Applicant's "collusion"
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referred to a b o v e c o u p l e d with the u n d e n t e d fact that "the p u r p o r t e d lease

a g r e e m e n t b e t w e e n the applicants is but a further a t t e m p t to frustrate the said

j u d g m e n t ". H e n c e I find that the 2 n d A p p l i c a n t h a s h i m s e l f j o i n e d the

collusion to d e f y the O r d e r o f this C o u r t . I n d e e d , to b e m o r e precise, I find

that the A p p l i c a n t s ' actions a m o u n t to c o n t e m p t .

N o r is it disputed that the c o n t e m p t b y the A p p l i c a n t s a s stated a b o v e

h a s n e v e r b e e n p u r g e d . It is c o n t i n u i n g to date a n d in this r e g a r d I h a v e

attached d u e w e i g h t to the u n c o n t r o v e r t e d a v e r m e n t o f K h a l a k i Sello in

p a r a g r a p h 4 o f his a n s w e r i n g affidavit to the f o l l o w i n g effect:-

"It will b e s u b m i t t e d that the application herein is b u t a

continuation o f the said attempt to defraud the d e c e a s e d ' s estate."

N o w it is trite that the C o u r t will usually refuse to h e a r a p e r s o n w h o h a s

d i s o b e y e d a n o r d e r o f court until h e h a s p u r g e d his c o n t e m p t .

S e e for e x a m p l e DI B o n a v DI B o n a a n d A n o t h e r 1 9 9 3 ( 2 ) S . A . 6 8 2

at 6 8 8

It f o l l o w s f r o m the particular c i r c u m s t a n c e s o f this m a t t e r as fully set

out a b o v e that this is a fit case, I think, w h e r e the C o u r t h a s a discretion to b e

exercised judicially a n d not arbitrarily or capriciously to refuse to entertain

A p p l i c a n t s ' c l a i m o n the g r o u n d that their c o n t e m p t is c o n t i n u i n g as it
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a d m i t t e d l y is a n d o n this g r o u n d a l o n e this application further falls to b e

d i s m i s s e d w i t h costs. I n d e e d the C o u r t n e e d s to s e n d o u t a w a r n i n g to

litigants that its orders c a n n o t b e cynically defied w i t h i m p u n i t y as this c a s e

a m p l y d e m o n s t r a t e s

If the conclusion at w h i c h I h a v e arrived s o far is right there is n o n e e d

to g o further but it s e e m s to m e there is n o h a r m in g o i n g further if o n l y to d o

justice to A p p l i c a n t s ' c a s e as a w h o l e .

W h a t h a s h a p p e n e d in this case is that T h a b o Z a c h a r i a Letsie h a s since

t h e aforesaid final o r d e r o f this C o u r t sadly p a s s e d a w a y . T h e C o u r t h a s

h o w e v e r n o t b e e n told w h e n exactly this w a s . B e that as it m a y his estate is

a d m i t t e d l y b e i n g a d m i n i s t e r e d in the R e p u b l i c o f S o u t h Africa a n d K h a l a k i

Sello o f the 1st R e s p o n d e n t firm represents that estate's assets in L e s o t h o .

T h e 2 n d A p p l i c a n t d o e s n o t dispute that h e is "fully a w a r e " o f this state o f

affairs, n o r d o e s h e d e n y K h a l a k i Sello's d a m a g i n g allegation in p a r a g r a p h 4

that "it is m i s c h i e v o u s o f h i m to try a n d content o t h e r w i s e . " I a c c e p t K h a l a k i

Sello's uncontroverted version relating to the administration o f the d e c e a s e d ' s

estate a n d the role h e plays in it.

Indeed as I read the A p p l i c a n t s ' f o u n d i n g p a p e r s I a m appalled to note

that n o w h e r e h a s the 2 n d A p p l i c a n t disclosed this material fact that the

d e c e a s e d ' s estate is b e i n g a d m i n i s t e r e d in the R e p u b l i c o f S o u t h A f r i c a a n d

that K h a l a k i Sello o f 1st R e s p o n d e n t ' s firm in fact represents the estate in

L e s o t h o . A s the d e c e a s e d ' s heir, the 2 n d A p p l i c a n t m u s t h a v e k n o w n a b o u t
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this state o f affairs at the t i m e h e l a u n c h e d the application.

In m y v i e w this is material non-disclosure a n d o n this g r o u n d a l o n e the

C o u r t is entitled to dismiss the application for i n d e e d it is trite that in ex parte

applications the applicant m u s t display the u t m o s t g o o d faith a n d disclose

fully a n d fairly all material facts k n o w n to h i m failing w h i c h the C o u r t , in the

exercise o f its judicial discretion m a y d i s m i s s the application o n this g r o u n d

alone.

S e e T r a k m a n N O v L i v s h i t z a n d O t h e r s 1 9 9 5 ( 1 ) S . A . 2 8 2 a t 2 8 8 .

N o r d o I think that it helps for A d v Q h o b e l a to a r g u e a s s h e d i d o n

behalf o f the Applicants that n o letters o f administration h a v e b e e n filed in this

country. T h i s is a factual s u b m i s s i o n w h i c h is n o t b a s e d o n the p a p e r s b e f o r e

m e . W h a t counsel s u b m i t s therefore is t a n t a m o u n t to g i v i n g e v i d e n c e f r o m

the b a r w h i c h is totally unacceptable.

In a n y e v e n t I accept M r . Sello's s u b m i s s i o n o n b e h a l f o f the

R e s p o n d e n t s to the effect that strictly s p e a k i n g the question w h e t h e r or n o t

letters o f administration h a v e b e e n filed is a m a t t e r for the M a s t e r . T h e issue

c a n indeed b e raised with the latter a s a party in separate p r o c e e d i n g s . F o r the

m o m e n t I a m satisfied, a s I h a v e stated earlier, that the d e c e a s e d ' s estate is

being administered in the R e p u b l i c o f S o u t h Africa a n d that K h a l a k i Sello o f

the 1st R e s p o n d e n t firm represents that estate's assets in L e s o t h o . A n n e x t u r e

" S K 1 " is the certificate o f a p p o i n t m e n t o f V e r n o n H i l s o n N e u m a n n a s the

e x e c u t o r o f the estate in the R e p u b l i c o f S o u t h Africa a n d h e h a s in turn
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signed special p o w e r o f attorney " S K 2 " in favour o f K h a l a k i Sello to represent

the estate in L e s o t h o .

Lastly it h a s b e e n submitted o n b e h a l f o f the A p p l i c a n t s that the

deceased's estate falls to b e administered in a c c o r d a n c e w i t h S e s o t h o l a w a n d

c u s t o m . It w a s then s o u g h t to persuade the C o u r t that the 2 n d A p p l i c a n t b e i n g

the heir to the d e c e a s e d h a d the final s a y r e g a r d i n g the disputed site.

In m y v i e w this contention loses sight o f the fact that the estate in

question is being administered in the R e p u b l i c o f S o u t h Africa in t e r m s o f the

l a w s o f that country. In a n y event the contention further loses sight o f Section

3 ( b ) o f the Administration o f Estates P r o c l a m a t i o n 19 o f 1 9 3 5 w h i c h p r o v i d e s

as f o l l o w s -

" 3 . T h i s P r o c l a m a t i o n shall not a p p l y -

(a)

(b) to the estates o f Africans w h i c h shall continue

to b e administered in a c c o r d a n c e with the

prevailing African l a w a n d c u s t o m o f the

Territory: P r o v i d e d that s u c h l a w a n d c u s t o m

shall not apply to the estates o f Africans w h o

h a v e b e e n s h o w n to the satisfaction o f the

M a s t e r to h a v e a b a n d o n e d tribal c u s t o m a n d

a d o p t e d a E u r o p e a n m o d e o f life, a n d w h o , if

married, h a v e m a r r i e d u n d e r E u r o p e a n l a w . "
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I consider that in order for the A p p l i c a n t s to s u c c e e d in their contention

it w o u l d h a v e to b e s h o w n o n the facts that the d e c e a s e d h a d led a c u s t o m a r y

m o d e o f life a n d h a d not a d o p t e d a E u r o p e a n w a y o f living. A l t h o u g h these

issues h a v e not b e e n c a n v a s s e d in this c a s e I a m inclined to the v i e w that the

fact that the deceased's estate is admittedly b e i n g administered in the R e p u b l i c

o f S o u t h Africa in t e r m s o f Section 4 ( 1 ) o f the R e g u l a t i o n s f r a m e d u n d e r the

provision o f Section 2 3 ( 1 0 ) o f A c t 3 8 o f 1 9 2 7 is i n d e e d a strong indication

that the d e c e a s e d h a d a b a n d o n e d c u s t o m a r y m o d e o f life a n d h a d a d o p t e d a

E u r o p e a n w a y o f living. T h i s is the m o s t r e a s o n a b l e inference to b e d r a w n

f r o m the history o f the matter a s for e x a m p l e the fact that the d e c e a s e d w a s

registered o w n e r o f the disputed site situated in a n u r b a n a r e a T h e n a m e

Z a c h a r i a also suggests that h e w a s a Christian.

A t a n y rate, e v e n if 1 m a y b e w r o n g in the v i e w that I take o f the matter,

w h a t h a s given rise to the deepest perturbation a n d g r a v e c o n c e r n in m y m i n d

is the fact that the 2 n d A p p l i c a n t s h o u l d apparently bless o r at the very least

a c q u i e s c e to the administration o f the d e c e a s e d ' s estate in the R e p u b l i c o f

S o u t h Africa but at the s a m e t i m e resisting a t t e m p t s b y the e x e c u t o r o f the

estate to get hold o f the estate's assets in L e s o t h o . T h i s , I consider, is

t a n t a m o u n t to s y p h o n i n g off the assets to the prejudice o f the creditors. It is

the duty o f the C o u r t to prevent this.

In all the c i r c u m s t a n c e s o f the c a s e therefore 1 think there is right in

refusing this application.
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A c c o r d i n g l y t h e R u l e is d i s c h a r g e d a n d the a p p l i c a t i o n d i s m i s s e d w i t h

costs.

M . M . Ramodibedi

J U D G E

6th d a y o f N o v e m b e r 1 9 9 8

For Applicants : A d v Q h o b e l a

F o r R e s p o n d e n t s : M r . Sello


