C OF A (CIV) NO.2%/97

IN THE LESOTHO COURT OF APPEAL

In {he matter petween:

PHAKISO MOLISE
and

MR JUSTICE MAHAPELA LEHOHLA
ATTORNEY GENERAL
COMMISSIONER OF POLICE

HELD AT:
MASERU

CORAM.:

STEYN P,
BROWDE AJA.
SHEARER AJA.

JUDGMENT

STEYN P

APPELLANT

15T RESPONDENT
QMND RESPONDENT
3RD RESPONDENT

The pariies in this matter have asked the Court to make ths following

order by consent:

“CONSENT ORDER OF COURT

By consent, the appellant and the respondents have agresd to

settle this application on the following terms:



1. Tn= Courv-order dated 87-08-97 is s2p-aside.
2. CIV/APN/306/97 is remitted to thz High Court for

3. Mo order as to costs.

DATED AT HASERU THIS 28TH DAY O JANUARY, 1998"

We intend 1o do so. However because ihz proceedings institused by ths

an arnsnlication brought by the Appsllant, it is nz2eessary to record vary brisi-
s & e N

’ o

the mature of the relief claimad, and the causz of action.  Appellant i iz
novize of motion Ifiled with this Court sought 1z following relisf
"1, Cellinz upon ths firsy respondsn: 1o dispatch, within 14

days after receipi 0f the Motice of motion. to the redisirar.
the record of the procesdings in CIV API:306,/97 of the High
Cour:z. togsther with such reasons 25 e may be reguired to

give or rmake, and to notify the applicant that he has done

50.

2. That the decision of the firsi respondent dismissing

applicant's application be reviews=Z, corrected and set aside.

3. Direciing thai applicant’s applicsiion be dealt with by



[Py}

another Honourabls Judgz of the High Court.

4. Directing second and third respondent to pay ths cosis
hersof
5. Granting applicant furthsr and'or alternative reiizf as this

Honourable Court may deem fit.

This raliaf was based upon allegations of irregular condust by the High
Court Judge concernad (Lehohla J) It i3 not necessary 10 sel thass oul,
suffice iv to say that should these alizgations oz established, Appsilant would
aprear o hava made out a prima faci2 zase that the proceedings wrere irregdiiar
and that in conducting the *hearing” in th2 manner in which he did, tha
Appeliant may well have been deni2d his riZht 1o a fair trial in terms of the

Thesa :*amaw.a procesdings were initiatad in reliance upon & judgmsent of this
Court delivered in February last yzar. A passage in the judgment was
consirued by Counsel for the Appellant as pronouncing that this Court of
Appeal has powers of review i.r.0. the proceedings of the High Court similar to

those conferred on the High Court in respsct of a Subordinate Court, The

decision in point is:

Bolofo and Others v. the D.PP. C of A (CRI) Nc.8 of 1996



(unreported)

In this matter, the Court was adjudicating upon an "appsal’

dseision refusing the Appslants’ bail. Thnis Court ruied that “thers w7as &2

appsel from a dzcisicn of a High Court refizsing beil on an application broughs

]

before iv". (p.353-06 of the BOLOTO judgmeari) (Ses also the dacisions of this

Cours Modloung and Ochers v Rex 1972-19073 L. LR, 380 a1 354 angd Sethobs
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Laisizand Othars v D PP, Cofa (CRIY No. 3o 12
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1862).

r the Boforocase the Court. after ths gassage ciied above wani cn to s5a7.
oweaver there is g right of revigw of suzh procesdings whsre they ars

conducied irreguiarly and offiend agains: i1z reguirsd pringiples of a fam

The passags on which Counsel raelizd Ior his coniention thas the Bolois
judgment delivered by me was not confinsd to th2 right to revisw the swi
generis proceedings in beil applications, but also extended to the review of all

proceedings initiated in the High Court, reads as follows:

“In the absence of a lagislative constraint, I can conceive of no
reason why the right of this Court to revisw the procesdings of
any tribunal including those of the Eigh Court - should not be
unfstiered, save by the tried and tested lmitations laid down in
our commaon law. Clearly if the dacision of a Court adjudicaring a
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bail apnplication is e.g mala fAda arbitrary or so grossly
unreasonable 25 to the demonstrative of the fact that the decision-
maker had failed to apply his mind, such a decision would be 2
nullity and capable of chaliengs and ravocation on revisir.”

Inasmuch as the passage is capabls of 2 consiruction thas this Cour is

seized with general powers of review, it nesds 1o be ¢larifisd, Ths Co
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doalind only with the reriswy of bail procesedings, where bai]l had heen pafusad

and an application for rewnew was initiated “bas2d on such gross irrediariyy

or illegality as to render the High Court's decision a nuility....”  (Ses
Motioung's cass, op cit). The Court of Appsal Azt and the Constituiion make

iz 2l2ar that eertainly in civil casss. which ths presant cass is. tniz Court ol

e

nzs appellate jurisdiction and unlike the High Court has no powwars of revi

th

ir.o. decisions of thz High Court.

I hawve dalivered this juddmsant to claris; enyambifuity astothe maaning
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articulating the assumption of the wider potrers refarrad to atova.

An order is granted in terms of the consent order referred 10 above.

(___J. B SIETN -~
PRESIDENTOF THE COURT OF
APPEAL




I agree 7”"""“‘/{%” ................
J. BROWDE
ACTING JUDGE OF APPr AT
Iagres
D, L. L SHEARZR
ACTING JUDGE OF APPEAT

Deliversd at MASERU this ' ™ day of February, 1998



