CIV\APN\488\95
IN THE HIGH COURT OF LESOTHO

In the matter between

AFSAL ABUBAKER o Applicant

and

ZUBEDA ISSA . " lst Respondent

BARCLAYS BANK P.L.C. - 2nd Respondent

COMMISSIONER OF LANDS OF LESQTHO 3rd Respondent
JUDGMENT

Delivered by the Honourable Mr. Justice T. Monapathl
on_the 26th day of June 1995

The two agreements between the parties dated 15th November,

»

1993 read at clause 13:

" "The agreement constitutes the whole contract between
the parties and no’ variation. of the terms thereof
shall be binding on. the parties unless set out in

writing snd signed by both parties "

These agreements concern the sale in respect of the rights in and

to lease No. 17684-142 situate.at Quthing and secondly, in
b,
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respect of the rights in and tp lease No. '17684006 to the land
described as plet ne;l;7684—006Tsiteetejat Quthing. It is common
" cause thee the lst Respondent e?ugﬁt_tb capcel the agreements and -’

‘to take possession of thé‘prope:ties. It is also commen cause

that no notice has been given in terms of the agreeﬁéhts. The
‘reason given by‘the‘lst Respondent for the cehcellation of fhe
agreement is that' the original agreed purchase price was varied
‘and the agfeement amendedrto reflect the reduced purchase price N

subject to the payment of the‘ difference in‘ terms  of the

collateral agreement for payment of addltlonal M400 Q0Q.00.

The two agreements conteined;‘the following. items in a .
summary form. That the application for ministerial consent shall
be made in terms of section 35{1l}) of .the Land Act 1979 and ocnly

-

if the appirFation shoeldrbe unspccessfﬁl the agreements.woulﬁi
rbernull and void, Possession.of tﬁe proper;y’ﬁes'to be éiVen te
the purchaser upon signature of the Deed of'Sale.‘ Occupation was
given by the First Respondent to the Applicapt on tﬁe 15th day
0f November -1993. It was stipuletedithat should Applicant fail
to_comply with any of the terms and.conditione ef the agreement
therFirst Respondent had .to give Applicant Fourteen (14Y days
notlce calllng upon Appllcant to remedy such breach and should
Applicant fall to do se che Flrst Respondent would be entltled.

to institute actlon against Appllcant to compel him to fulfil the

obligation in téerms of the agreement and to clalm such damagee
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asg thg Firat Réspondent-may hgﬁe suffered. Apﬁlicant submits
therefore that there is ho Egsiﬁ:agreed'upon in terms whereof the
First cap .cancel ,;he égreeméﬁt and take mposseséion of the
propertiesﬂl‘The M2$0,000.00 that the Applicant caused to be paid
.by the Second ReSpondent'was-to be péid back to the Appliéant as
Applicanf déposed in his Affidavitx The Firstfﬁespondent on the

24th November 1993 stated in her letter that :

"There is no agreement between you and our client Mrs
Issa and she shall deal with the properties in
question in her sole and absdlute discretion and

without further reference toc you.!

Applicant says thaﬁ on the strength of the agreement he had made
arrangemg&gswfor rentals of the properties to be paid out to him.
He had fgén taken pésaeséion; It is in the letter-of the é&th
November 1993 that the Resgpondent had demanded fof payment of a
certain M400,000.00 again referving to a letter of the 24th
. November‘1995 (Annexure H). It was slso following on a letter .

to the Commissioner of Lands by First Respondent's Attorneys of

thé’}bth'NovgmbéT, 1993 qhat advised that

'""sale‘of:éboye properties has become abortive, you are
therefbrg advised noﬁ to effect transfer of the said

" properties, as she is no ;onger prepared to transﬁer.



hef interest therein. The reason being that the said
Abubaker has failed to fulifil his obligation precedent

tc the intended transfer.

You are equally notified to advise the Honourable
Minister to withhold ministerial consent sought for

the said transfers.

By copy. of this let;ef; %$ssrs Webber, Newdigate are
accerdingly notified and advised‘not to proceed with
any tranéfers of the said properties,  pending the
institution of an urgent application for annulment of

sale agreements.”

The Applicant was thus compelled tp approach this Court on the
Sth‘December 1993, On that day an Order was granted in terms of
the notice of motion, thus inter alia prohibiting First
Reszpondent to alienate or encumber the two properties, to ;estore
Appiicant 1in bossession of the properties' and furthermore
decla;ing thét First Responden; purported cancellation of the
agreements in respect of the sgi1d properties is of no-force and
effect. The remainder of the prayers are not so ilmportant to the

ruling I have been.asked to make.

The parties have on the 24th October 1994 argued the
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follOW1ng guestion of law to, bi

dealf with first and separately

- '-:-fcfﬂ

from any other quesplon in tepms of Rule_éZ(?), the question

being:

"Whether 'on the version of the Respondents hefein,
‘togeéher'nith euch facts as are ,common cahee; ehe
Applicant is entéﬁlea.tQ the relief—set ouf-in]Ehe
Notice of Mdt;on."

»

This appllcatlon 15 made ag31net the background of.a decision I

"

made in the Lnstant matter on the.lst June 1994 that the- matter
is referred to trlal, to hear viva voce evmdence on the alleged

collateral oral agreement wh%cn allegedly brought about the

.k s

written agreement. Most specifically the.circnmstanqes that

* l

brought- about the written agreemént in relation to whether there
was thlS oral agreement or both Thls was based on the Souch
Afrlcen case of. JOHNSTON vs LEAL 1980 (3) SA 927 {AD}). This case
dealt w1;h the partlal 1ntegre€10n pf a transaction between the
panties, leaving the-remainderfee an'ora;.agréement.' In such a

-t

‘case the Court held that the effect of the parole evidence’fule

was'to'preVentethe admissionlof extrlneic,evidenEe to contradict
"or vary the written portion and did not preclude proof: of
additionel of supplemen%afy oral aéreemente (see nage 344 at c).
fhe evidenee whiqh\tne Court allowed in thatfease wesfto explain

‘omission in the written document ({(as opposed to'evidence which
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contradicted it) (see paragraph 943 F of the judgment). To that
extenf it seems that it is to be distinguished from the instant

case,

By the.version of the. l1st Respondent of the facts, this was
understood to in;:lud'e the contents of _the affidavit of Mrs
Estelle Barnard ihis is a sup%lementary affidavit where the 1lst
Respondent sought unsuccessfully to have admitted. The
importance of the affidavit is ?hat it reflects the circumstances
and the transaction of the alleged oral collateral agreement
which the lst Respondent brough? about the two written agreements
wthh have been referred to earller in -this judgment. ~Mr.
_ Penzhorn for the Appllcant submltted that even dispite the First
Respondent’'s version (Mrs Berpard s affidavit inclusive) the
Applicant would still be availed of the remedy be sought on the
. basis of the exclusionary.principle of the parole evidence rule.
It is on the baslis of the evidence before Court Mr. Sappire
submitcted thgt again if the existence of the oral agreement was
proved this would also amount toréroof of fraudulent intention
and that it had'never been the intention of the Applicant to pay
‘up th amount of M400,000.00. The effect of this would be that,
affé; all, the First Réspondant was entitled to cancel the
agreement, the Applicant haviﬁ? repudiated by conduct. First
‘Respbnd@nt contended further th;t the agreement "became aboftive“

because the balance agreed to in a separate oral agreement was



. not paid.

It is perhapé, necessary to guote the most relevant
paragraphs of 'the affidavit of Mrs Barnard to illustrate the

attltude ‘of the .First Regpondent.

T
I consulted in the afternoon -of 15¢h ﬁovember 1993
with Mr Zubeda Issa, Mr. Farouk Issa and Mrs A.

_Abubaker. The ;nitiél inégruction was as inﬁicated in -
the telephone.¢bnvefsatioH.0f Mr. Issa. to Webber éet
out in 4'ab5§e. I aqtordféély had prEpaned draft Deed
of Sale pne for each of tpe properties, including the

purchase price for the rlghts in and for lease No.

17684-142 as MGOD,OOO‘OO_ggd the rights in leasse No.

17684-006 as M750,000.00.

During the course of--the consultation the 'parties

indicatéd tthat they wished to reflect the purchage

Price at 1OWEL‘ amounts and that a_ sgeparate payment

would be effected by the purchase to the seller of the

difference. I advxqed and stated to the partles that
'I'required from them that they inform me what amounts

they wanted to‘be inserted in the Deed of Sale. Any



further arrangements or dealings they may have would.
be directly between the parties. The existing Deed of
Sale as amended, reflect the reduced amounts, subject

to what the parties had agreed to.

7
The parties instructed me that the amount were td-be

changed to M450,000.00 in respect of lease No. 17684-

006 _and MSOOLDOO‘DO in regpect of No. 17684.142. The
parties and partigulariy Mr. Abubaker wererins;stent
thét.‘the documentation be signed that day, 1Sth
Noveﬁber, 1993. The Deeds of Sale in respect of eaﬁh
pf the prcpertieg tqgeth%F'with the deplarat;ons by
the seller and by the ghrchaser of transfer duty
purposes and the powers of‘attorney by the seller and
the affidavit as to date of birth by ;he purchaser,
together making up the traﬁsfer docuﬁentation, were

duly sigpned by the parties." (my underlining)

The purchase price which the Applicaﬂt associates with 1is
confirmed by other .documents £iled  in pursuvance of the

‘application for minister’s  consent and other supporting

. W

documents. Suffice it to say that the fact of alleged agreement
‘ : : . ) -

td® show leaser 'sums in purchaserprice'and that the balance would

be paid in due course are denied by the Applicant. He deposed
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fpét the agreement as shown in the writtén'ﬁeeds.aré_the only
agréements‘and there 1is ncothing else. ThebFirst éespoﬂdent
contended thgt the purpose of léweping'the pufchasq_p}ices was
to enéble that lowerlduties or taxes would be paid to Government
when later such dues would fall for payment.‘ This again w;s
‘denied bg the Applicant not only does Applicagt submit that it
13 not permissible to prove Such oral agreemeﬁt; even if it is
proveq it isjincapable of denying the Applicang.the remedy he.
;eeks baséd-én the writtén contract., It should not ffustrate tﬁé‘

written contract.

I am satisfied-that the Applicant under Rule 32 (7) for a
‘separatéldetefmination of the issue specified is well placed.
There beiné a aiffe}ent ﬁuest%on from whether the épplicatién
would succeed. I helieve that this matter.referred to in the
.application iz not a triable matter strictly speaking. To that
extént the apbiication-would stﬁll‘be'suitably made where in
application~proceedings_SUCA as the present a ﬁoint stood over
"for resclution by_viva voce evidehbe'aé this Couft‘baq on the_}at
" June 1994 ordered the request in theﬂapplicaxion is: . to "order
that all further proceedings @e stayed until such quéstion is
diépoSed of . It being a quesﬁ%on_df convénieqce". 1 agreé with
‘M;.-Pénzhofn’s submission that'the test to be applied to be found
in the (then) identical South African Rule 33(4) as authoritavely

set out in MINISTER OF AGRICULTURE vs TONGAAT GROUP 1976 (2) SA
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357(1) where at page 262D the following ﬁaséage 1s to be found:

"The word "convenient" in the context of Rule 33 (4)
is not used I think in the various sense in which it
is someéimes‘used to convey the notice of facility or
expedience. - It appears to be used to convey also the
motibn of ;ppropfiateness. the procedure gould he
Eonveniént if, in &all circumstances, it appeared to be
fitting and fair to the parties ;oncefned.(see also
LAW SA Vol. 3 1lst Edition paragraphs 264 gnd 449).
The other consideration‘which T accept, is that if the
issue iérqecidedfiﬁ favour of the-Plgiptiff it would
bring an‘éné to .the litjgation with a commensurate,
saviné of‘Court's time and costs. This being what the
Rule 32(7) strives for {See = alzso  SANTAM
VERSEKERINGMAATSKAFPY BPK vs NTSHONA 1974(4) SA 290

{ec))

It is common cause that it.lis this transfer of the
properties which the Applicant seeks to have giyen effect to,
which ig resisted by the ls% Respondent as "having‘ become
abortive® on the basis of an additional consideration
{M450,000.00) despite the fac; that such consideration is not
reflected in the two written documents and more importantly,

despite the fact that such additional consideration segmingly in
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conflict with clause 13 of both-documents which both read:

13

NO' VARTATION:

This agreement constitutes'the whble-éontract'between

Ta

the partles and o varlatlon of the terms hereof shall

be blndlng on: the partles rules set out 1n wrltlng and

-.elgned by both partles". (my underllnlng)

:The mettet ;agtheq broeght.eguarely_ﬁetﬁin‘the'aﬁbit ot«the
jparole‘evidence rule; the general rule'being'thet'e'docuﬁent,ie
tonelusieeuas_to the terms .gf the treneactiod.which it. was
'intengedror reqpired by iaw to gmbody as a matter of substantiye

law.

The effect of thls rule as Mr /) Penzhorn submltted 15 to reader

-

the collateral orel agreement even if (it is proved to ex1st)

1rrelevant where party seeks* to rely on the ‘terms .and

CondlthDE of the wrltten agreement Secondly the party seeklng

to rely on the eeparate c011ateral agreement can do 80 entlrely

separately wlthout fruatratlng the ehecutlon of the condltlone
embodled ln the wrltten document. The questlon would be what\

useful purpose would be served* by the, quest to prove the -

exlstence of the collateral agreement 1f one - party professes not’

‘¢ v
o
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to be bound by it and the rule further prbvides‘that the ev;dence
rto prove such‘an aéreement is jnadmissible.
The parole evidence.rule is formuléted by Wigmore, in the
3rd.edition of Evidence, Vcol.9 at section 2425 as followsa
5 This procéss of embodying the terms of the jural Act
in singié memorial may be termed thefintegration of
thé act, i.e. its formation from scattered parts into
an integral documentarg unity. The practical
consequences of‘this is that its scattered parts, in
their former and inchoate Shépé, dc‘not have anyljural
‘effect,-they are replaced by a single embodiment of

" the ac¢t, In other words: when a jural act is embodied

in_a single memorial, all ocher utterances of the

parties con that topic are legally immaterial for the

purpose of determining what are the terms of their

act." fmy underlining)

Another formulation of the rgle is tdlbé found in the 1llth
edition of Phipson or Evidence on page 7%5 at paragraph 1781, as

4

'_follows:

>

"When a transaction has been reduced to, or recorded

'in writing either hy requirement of law, or'ag;eemgnt
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.0f the’ parties, extrinsit fevidence is, in ‘general

inadmissible from germs o he document to

';Ontradict;'vafy, add_to'or subtract from thé terms of .-

CN

the document."'(my‘ﬁnderlrning)“."

‘(See ayso %OWREY'vsﬂSTEEDMAN 1914 AD 532 at 543 epd MARQﬁARD &
CO. vs BECCART) 1921 AD 366.at 373) The underlined words brietly-
mean that extr1n51c evldence must not be such as to effect a
change in the written words Selng terms or condltlons of the
agreement In UNION GOVERNMEN& VS VIANINI FERRO- CONCRETE A{PTY)
LTD 1941 AD 43 in commentlng aaout a 31m11ar problem watermeyer
JA held ag follows at paée 47 ‘

"Now this Ceurt ﬁaslaeeﬁpfed the rgle that when‘a
contract has bean reducedwto writing, the writing, ie;

iﬁ éenerai regarded as an exelu51ve memorlal of the

_cransactlon and in a- 'suit between the partles Do

ev1dence to prove 1ts tetms may be'qxven save the

document or secondary eVLdence of its contents nor

alteredL_added‘to-or varled by parole ev1dence. -(my_

underlining -

(See also NATIONAL BOARD PRETQRIA) (PTY) LTD! v ESTATE SWANEPQEL

1975 {3) SA 16 AD at page 267 B ) The view is also held that the
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effect of the rule can sometimeg lead to in~justice if vigorously
: ) ‘.“ ‘ '

applied, by exciuding evidence pf what the'parpies really agreed.

Not only ‘does the }at Regpondent seek to resist Ithe
:Applicant’s ci&im she claims an éddifioﬁal term, such being the
addi:ignal consideration of ﬁ450;000.00 such can be proved as an
exception.fo.the parol evidence rule, i§ it can be proved at all,
'onLY'wyerE'it does not contfadict'the written agreement. The
following passage appears in tné said Phipson)s‘wofk in paragraph

(Rt
"

1790 on page BOO

" Where a cdntract; ﬁotzreqpired by law to be in
writing,‘ purports to be‘ contained .in tﬁe document
which the Court infers wasg not.intended to éiﬁress the
whole agreement between the paréies, proof may .be
given of any omitted ‘6r supﬁlémental oral term,
expréssly or impliedly agreed between them before or

at a time of executing the document, if it be not

itncongistent with the documentary terms." (my

underlining)

So that a departure can be seen when compared with the statement
underlined in UNION GOVERNMENT vs VIANINI FERRO - CONCRETE’S
casé.ﬂere the distinguisﬁing féctpr is the requirement that ﬁhe
oral term must not be-inconsi%;eht yith the ddcumgntary terms.

T
i
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The word inconsistent is defin?g in the Concise Oxford Dictionary
as meaning: "acting at varig?ce with ones own principles or
former conduct, not in keepingf!discordént; incompatible, having
self-contradictory parts." I would say that I am rather puzzled
as to how a Court would be enabled to infer that the document was
not ‘intended to express the whole.agreemenf between the parties
ag a basis for taking the step following whiéh is the giving of
proof.unless the inference is to be gathered from the papefs as.

they stand. I am. setcleq‘ however in nunderstanding the

Applicant's submission that ;pconsiStent and . in conflict may

actually mean different hence é?e @se of the words to contradict,

vary, add to or subtract fromhkhe terms of the document. {See
Phipson as ﬁuqted §t paragrgﬁh 178} on page 795", I would
further understénd that where there afe two opposite versions
.they are in conflict, whether they are irreconcilable or mutually

destructive being another consideration or investigation.

It seems that the real problem 1is whét has frequently_
troubled the Courts namely the interlocked guestion of whether
evidence may be given to prove a collateral poral agreement and
whether eviden&e méy be given to prove additicnal consideration.

It means as in the instant case that a term is sought to be

K

& . .
proved where such matter is ag}ready dealt with in the written

WF

document. . It means that on the interpretation of the word

conflict what is belng sought ;S the introduction of evidence in
. ) - )

1
o
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confllct with the document Thls was held in DU PLESSIS ve NEL
1982 (l) SA 513 AD where such a term was held to be 1nadm1351ble
‘being a prior oral term'yhlch was colleteral and inducee,;he
written aéreement._ The _fbllowing passage appeaf fcom“ the

’

_judgment of Centlivres CJ at 579H - 5204 :

" From all this it is clear that although a,ﬁtior
perole agreemept is collate;ai to a hritcen .agreement
iand induced the written egieement it does not gmr.se
__‘£DIIDW' that the parole egreement is admlsSLble in
‘evidence in prder.to found ' a cause, of action on that.
It is admissikble in eﬁfdence~only when its terms do

'-nd; conflict with the termg of the written agreement."

I would myself hold that such evidence would not be admissible
to found a defence such as to frustrate'the‘EKecutien oé the
.written agreement. ThisAis more so where euch evidence is sought
to be led.in support of. a defence icvolvine'éxceptio doli where'
such evxdence would be in- confllct w1th the wrltten document

See page 839 thereof at 840 E of the judgment. Reference is made
in particuler to the following passage in the judgmenf oflSmicﬁ

JEB at B40 C

"It mightiequally be unconscionablé for Respoﬁdeﬁt to

admit signing a written agreement and to wish to put
j
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up a contemporaneous oral agreement altering, varying
- or adding to the written ?erms. In my view exceptio
i 1

doli cannot be involved bf reason only of the alleged

aoral agreement.”

'Going' back to the judgment of Du plessis vs Nel the.

fqllowing'appear.furthermore, at- 534 G 535 A,

"I do not think it was ever intended to convey tﬁat
where ah instrument recording or constituting a sale
statéﬁ.that the purchase price is $2,066 ar thaﬁ.the
subject matter of a sale is lénd without encumbrances
e&idence of prior_o:.contamporaneous oral agreements
- maf be ied to’prdve that the purchase price was fixéd
at some other figure or that land is subject to
~savitude. Such a construction would frustrate the
objectg qf the general rule, for :if. additional
copsideratidn in that sense mqf be proved by pé;ole
evidence, I cénpoé see or. what genera;l_principle
additional p{omises or promises with'greéfer content
than those stated in the &eed, may not likéwise be
proved in which case we may as well do without written

+

instruments."

.'In that case valid statements are made {(which I approve af) of
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the danger of negating Lawful agreements and avoiding contracts
by'coﬁtending the;existence ¢f verbal collateral hagreements.
Fu;thermore that it is a different thing where gg consideration
is mentioned at éll where then there would be ﬁ%ed to prove such
consideration aliunde. But proof would 'not-"be allowed of
"enlarged consideration®” which would have the effect of enlarging
oy ;ontracfing the terms 6f the writcenlinstrument. "If you wish
to prove that anything less or more than that which is promised
in the written contract was pﬁ?mised in an nral contract prior
to or simultaneously with the execution of the former you seek
to contract, vary, add to or subtract from the terms of the
instrument, if words mean anything, and if that were parmissible,
the rule wduld be cast overhead.“ See DU PLESSIS vs NEL supra

page 538-A.

The first Respondent’s reason for a lower amount having been
inserted in the agreeﬁent is theat this was an.agreed strﬁtagem
to.attract lower taxes or levies on transfer and other érocess.
In STRYDOM v PIENAAR 1956 (3) SA OFD the Court refused to.allow
oral evideﬁce where the allegaEion was that the lower price was
inserted to avoid duties whichiwere paYab;e, holding that to do
so would be in conflict with tpe rulé or defined in DU PLESSIS
vs NEL (see page 53 7-B-H). As said hereinbefore it is a
different case where " thesge gaps or omissions 1in a written

. !
document (as opposed to evidentce which contracted or vary the



. i9

dccument.j JOBNSTON ve LEAL 1980.(3) SA 927 (AD) was such a case.

-There the Couft’dee;t with partial integration of a transaction

‘between the.partiee' leev1ng the remainder.as an oral agreement

‘In such a case the Court- held that the effect of the parole
evmdence rule was to prevnnt the admisgsion of extr1n51c evidence
to ccntradxct'or vary a written portien. It @id not’ p;eclude
proofnof‘additipnei_supplementary egreements.the'nurgoee”qf which

-were in, that case to explain omission in the written document.

-BUt chie:wou1d not be permittéd to explain the existence of an

prior oral agreement or an alleged fraud or- as an .attempt to

t

prove a fraud. The understandeble effert of such a 51tuat10n if

it would be proved would be net to negate the valldlty of the

v

writcen contract on the basma of whlch the pzesent Appllcant
proceeds in 'hls--prayers. . In- o;her words the agreement as
}contained in' the written agreement is independent of .the

ekietence;of ;he_élleged oral egfeement. Whether or not either

by way of'e'ccunter?claim or otherwise, the First Respondent can - °

enforce the 'alleged oral agreement. This is so te such an extent
that there need not be a frustration of the written agreement,

 which must .be given effect,

,The Flret Respondent is bound 'to what she elgned unless ‘she
v '! :
can 1nd1cate that there was @ varlatlon of the terme in writing

-,

sxgned by both partlee The argument thet oraluevidence cannot

_be relled upon in confllct w1tp 1n partlcular clause 13 of the
§

-
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 réspective agreement- ig validg The princinle_applicablé has
ofteﬁ beengnefefred to in thé Court of South Africa as the
SHIFFREN STRUCTUREl\See SA SENTRALE KO-0OP MAANMAATSBAPPY BPK vs
SHIFFREN:EN ANDERE 1964(4) SA 760(A). In accordance with the
principié it is irrelevaﬂffwhac the First ‘Respondent contends
when saying that evidence-of'an dral.agréemeng ought to be led.
Where the agreements read “"Any émenaments to this agreement
shall be in writing and signed ‘bf both parties* and "Tﬁé

agreement cons;itutés the whol%icontracc between the ﬁafties and .
no variétidn of phe terms thereéf shall'be bindiﬁg on éhé parties
unless set out in writing and signed by both parties," the
agreement cannot be varied ‘other than by another signed
agreement. The-grinciple that the contfgct cpuld not be amended
.orally has beern followed through all the years more particularly
that contracts entered €reely and voluntarily ouéht to' be
enforced by Court of justice uéless there ié evidence that -they
have been varied in the  manﬁe: described in the writfen‘
agreements themselves (see STANﬁARD BANK OF SA LTD vs WILKINSON
1993 (3) SA.SZE {cf at 83UJ(E)J_VAN TONDER EN ANDERE v VAN DER
ﬁERWE EN ANDERE' 1993(2) SsaA 5?2 (a), BARCLAYS WESTERN BANK vs
‘ERNEST 1988 (1) SA 243 (A}thT 2531. PLASCON-EVAN PAINTS
(TRANSVAAL) LTD vs VIRGINIA GLAﬁSWORKS (PTY) LTD & OTHERS 1983(1)
SA 460(0) and NEDFIN BANK LTb,é%.MULLER & OTHERS i981;(4) SA 229
(DTC) at 232D, . )
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Once the Respondent fails'gn the need to prove existence of
‘another of pfior oral agreemegt, which 18 a-baéis for alleged
repudiation and a ground for w?ntlng to carcel T did not see any
entitlement to lead ev1dence’to establish his entltlement to
'
rectlflcatlon. - Even assuming that such ev;dence would be
available and able to prove the exiétence of the alleged
additional agreement that would not stand in the way of the
Appllcants asking the First Respondent to perform part of her
bargain. The evidence on &ffld?Vlt by ESTELLE BARNARD which was
sought to be tendered tojjconflrm and corroborate the
circumstances alleged by the;,First Respdndent in whidh_ the
agreements'were signed, which %ircumstance the First Eespondent
contends entltled her to lead Fv1dence of the true intention of
the partles and to rectlflcatlon of the agreement such evidence

#
that would not be allowed on the pringciples advanced above. The

effectiveness of the parole evidence rule in the circumstances
of the.instant matter seems to extent to the situation that even
if the First Reapondent's version be true the Court seems to be
prec;uded {ia the logic of :hé rﬁle) to . investigate the matter
aycept 1if 1t wasvbroudht by w3y of a cquntermclaim.' By wa? of
emphzsis. the existence of th%;prior oral agreement would not
i T
frustrate the claim of the Applicant based oﬁ the agreement as
;t stood and ant wvaried after. the date on which it was signed.
I do nor see that contention that rhere was a migtake common tc
both par ies would be valid. H

.
i}
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"1 thought dnﬁ understood ﬁhat the First Respondent’s defence

and the succeés of the Applicant'S'claims depended. on whether or
not the First Respondent would be entitle& in law to cancel the
agreement. Once she was not so sntitled {having éénvasséd each
and every aspect of the Application) the Applicant’s claims ought
to succeed with costs. This takes into a;;ount_the otﬁer aspect
already decided which conberné@ the validity 6f the agreements
themselves tested against the alleged condition‘that the validity
of such agreements depended on the issuance of the Minister's

consent.

This applida:ion is.allogQG with costs.

T, MDNATATHI
TULGE -

26th June, L9929

For the Respondept @ Mr. LDappits



