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IN THE HIGH COURT OF LESOTHO

In the matter between:

MOARI LECHESA APPLICANT
and

SHADRACK D. KHENA : - 1ST RESPONDENT

THE DIRECTOR, TEACHING SERVICE UNIT 2ND RESPONDENT

THE ATTORNEY-GENERAL ‘ 3RD RESPONDENT

Before the Honourable Chief Justice B.P. Cullinan

JQEQMEEE
Case referred to:

(1) Mothobi vs Minister of Education & Others.
CIV/APN/319/87, Unreported. .

The applicant commenced employment as a teacher in 1951.

Thereafter he held altogether seven posts as either Head Teacher

- or Assistént Head Teacher at different schools up to 1972. In

that year he took up appointment as a Teacher at Likhakeng
Secondary School, which is an African United National Baptist

Church School. On 1st January, 1979 he entered into a written

contract with that Church, as represented by the Reverent Isaac

Khenal(now deceased), manager of Likhakeng Sécondary School under

which contract the applicant was appeinted as Head Teacher of .

that School with effect_from that date.
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The applicant remained in'that'post'hntil‘1990.'-In January
of that year Revt Isaac Khena served. him notice of termination -
of contraet; The notice was igeffective, howeVef, as‘it was not.
confirmed-by the firet reebenéent, as Educational éecretary for
the Baptist Church, whose appointment as such had, under section
8 of the Educatihn brdetf 1971, been approved by the Minietef:
‘ such confirmation ﬁae ;eQuired by the'terﬁe of regulatiohls (3)
of the Teachlng Serv;ce Regulations, 1986 In any event, the
Rev.’ Isaac Khena eubsequently gave the applicant wrltten notice
on 21st March, 1990 stating that he would cease to recognlze the
applicant’s contract of service with effect from 3ist March,1990
‘due to the applicant’s age, that islthe age‘ae stated by the

applicant in the 1979 contract of service. ‘

I should add that thé applicant, when he approached this
Court, did not refer to, mech legs exhibit such. cbntract.
Neither for that matter did he state his age. | He'initially
approached the Court ex parte eeeklng, or 8o the notlce of motion
reads, "a mandamus”. Although expressed in its letter to be ex
parte, the notice of motion does not seek interim relief in ‘the
form of a rule and was apparently intended for service on the
respondents forthwzth Therein the appllcant geeks the review
and setting aside of the decision 0of the first and secend
respondents in "purporting to retire the applicant en the grounds
of age, and thereafter seeks the payment of his arrears of salary
with effect from 1st day of Aprll 1990 to date and thereafter

untll such ‘time as the appllcant ehall have peen properly

retlred from the teachzng serv1ce " I would have thought that

.
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the latter prayer connoted a prayer for reinstatement, yet such

prayer is couched in the alterpative in the notice of motion.

In any event when it came to gfounding'the notice of motion,
the applicant in his founding affidavit submitted that his

retirement was null and. void on the grounds that,

" (a) My.age has not béén proved.
(b) I was not éiven adequate riotice.
{(c) I was not paid three months’ salary in lieu of such
notice, |
(d) In any event such anice ought to have ended in
December. | | i ~
(e} I ought to have‘rece?ﬁed my full benefits which I have

not and these are pension and/or gratuity”.

As for the latter point no evidence whatever was introduced
by any party in ﬁhe matter, and I can say no more than that I
agsume that uitimatély thé, apﬁiicapt' was paid all terminal
benefits. As for the issue of notice, if it is the case that the
applicant had reached retirement age, then the aépect‘of notice
doés not arige, the éontraét términatigg with affluxion .of time,

upon tha appropriate birthday of the applicant.

Which brings me to the'applicant’s age. In responée to the

i

termination of his contract on the grounds of age, he approaches



this Court and deposes to nc more than the bald statement, "My
age has not been proved". I would have thought that, where he
disputed the age stated by the respondents, he would in turn
depcse to the exact date of his birth. He has not done so,
however. On the contrary, the Secretary of the Teaching Service
‘Unit in the Ministry of Education, in an answering affidavit, has
annexed thereto a copy of the 1979 contract, in which the
applicant, in that part of the contract completed by the
applicant, gave his date of birth as "10.10.1924", which means
that the applicant attained his 65th birthday on 10th October,

1989. 1In reply to such evidence the applicant deposes.

- "Save to admit that I'gaVe my date of birth as 10.10.1924,
I deny the rest of the con&ents (of certain paragraphs of
answering affidavit) and I a;er that neither my age nor the
(particular) regulations had the effect of extinguishing my age
(.~ presumably the word, ’‘contract’, or ’‘service’, was intended)
.......... I deny that annexure "MTI" (the copy of the 1979

contract} is proof of my age ........ "

The.Court gave leave to all parties to file supplementary
affidavits. The applicant annéxed‘to his supplementary affidavit
copies of three contracts of éervice into which he enfered over
the years of his career as a teacher. One wés completed in 1951
with the Bethany Roman Catholic Mission School, another in 1965

with the ‘M’a Mohau Roman Catholic.Mission School, and another
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in 19872 with the aforementiongd Likhakeng Sécondary'SChool. In
the 1951 contract the'applic%nt gaﬁe nis age as “March 1920".
In the 1965 contract the age ;n given as either "October 1930"
or October,'1§20; The year is uncertain, the figure "1930"
possibly being an alteration of "1920", that is, with a ‘tail’’
added to the figuré "2" below the line of the other figures, to
make it “3", Then in the 1972 contract the applicant gave his

age as 10.10.25."

The learned Crown Attorney Mr Mohapi submits that the 1atter.
. contract is a foréery. That is an aspect to which I shall
return. For the moment I observe again'that'on his initial
approach_to this Court, the applicant never stated his age: -
thereafter he has blandly pléced three documente before the Court
in which he has given three different dates of birth. Altogether
he is theiﬁuthor of the relevant part of four documents in which
he has given four different dates of birth. and yet nowﬁere in
his founding, or replying or supplementary affidavits has he once

stated whdt is his true date of birth.

The 'applicant seemingly labours under the mistaken
impression that the onus falls upon the respondents to prove his
age. ' Quite clearly his age is a matter peculiarly within the
applicant’s own‘knowledge, and the onus falls upon him to prove
his age, or at least to disprove that which he himself has stated

in the 1979 contract.



- As the applicant himself has depoged, Likhakeng .Secondary
School became a grant-aided school (that is, an "aided school”
.referred to in section 4 (1) QE the education Order, 1971," in
receipt of grants from pﬁblic funds”) in 1979. Even assuming
that the copy of the 1972 contract is a valid document, the
original or Copy thereof was not in the possession of the
Ministry (as was the 197§ contract, which was date stamped by the
ﬁin;sﬁry in 1979), and the second and third respondents are
entitled to rei§ upon the date stated by the applicant in 1873.
Again asgsuming that the copy of the 1972 contract is a valid
décument,‘the first respdﬁdent;.who presumably did not possess
a copy of any eérlier contractlwith any other school is entitled
-r;o rely ubon the app_lit:ani:’s revi'sed date of birth, that is, the
1dth of October, 1924, as last:stated By the apﬁlicanﬁ in 1979. .

The question then arises as to what is the retiring age
applicable t:b the applicant? That is to be found in the
lééislation, orliather'the'mdre'recent,subsidiary legislétion.
Initially the Education Rules, ‘1948’ .(H.C.N 1/1948) were mwade
under the Edﬁcation Proclamation 1947, which were.followed by the
Education.Rules; 1965, also made under the Proclama;ioﬁ, followed
in turn by the Teaching Service Regulations (L.N. 3 of 1974) made
under the Education Order, 1971 and lastly the‘Teaching Service
Regulations, 1986, made under the.Teaching Service Coﬁmission
Aét, 1983. The earlier Rules, namely.those of 1948 and 1965,
contained no pfovisipns as to a .teacher’'s retiring age. Such

provision was introduced under regulation 11 of which read,



"11. (1) A teacher shall retire from the Lesotho Teaching

Service on attaining the age of sixty years."

The 1974 Regulations were repealed by those of 1986,

regulation 29'(1) of which reads,

"29. (1) A teacher shall }etire from the Lesotho Teaching

Service on attaining the age of sixty five."

It was presumably the latter regulation which caused the
termination of the applicant’s contract on 31lst Marcﬁ, 1990, as
by virtue of.the‘date of birth supplied by him, he had reached .
his sixty-fifth birthday on 10th October, 1989. But as the
Secrétary of the Teaching Sérvice Unit pointed out in his
answering affidavit, the operative retiring age when the
applicant signed the 1979 contract, was the age of sixﬁy years
to which age the applicant attained on 10th October, 1984, that
is, befo;e the retiring age was extended to sixty five years
under the 1986 Regulations. It is then submitted that the
applicant’s contract of service, being contrary to the existing
legislation, was illegal and hence invalid and of no effect on
and after 10th October, 1984, s0 that he has no cause oflaction
against the respondents, It is submitted further that, in any
event, the applicant’s contract of service became invalid on and
after 10th October, 1989, when under the 1986 Regulations he

attained the retiring age of éixty five years.



The gppIicant has inter a%ia, raiéed ;ﬂe iSsue'of-estoﬁpel:
'ﬁe submits that the respon@entf céﬁnot gay that his_contracﬁ of |
| servicé was-invalid,'whén'afte;hloth bctoberf 1984‘and again 10§ﬁ
October, 1989; he continued in‘sérvice and was duly paid-his_
| salary. But of course it is trite léw that=esﬁo§§el cannot éct

to bar a statutéry duty'or to validate an illegality.

The reépondenﬁs also élaim that, 1in; any event, the
.applicantis 1979 éontract of servicé'was inﬁalid,as he had'pbt
been admitted to the Lesotho Teaching Service.' The Education
Order, 1971 (section 11)_estaqlished a Teachiﬁg Sérvipe Board,
whose‘sole fﬁnction”was'to,déa;,with appeals in disciplinary
action against teachers. - The drder.itsélf, in its long title waé
expressed to be an'epactment."to‘provide'for the establishment
adminiétration and control of education in Lesothé"t ‘Séc£ion‘2i

of the Order empowered the Minister to

"made regulations for carrying into effect the principles
and provisions of this Order and in particular and without
prejudice’td the génerality of the foregoing, he (might)

make regulations for - i

(c) therappointment, dismissal, qualifications, salaries
and‘otherfconditions‘of serviée of teachers in grant aided .

_schools and controlled schools; ....... e
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The Teaching Service Regulations, 1974, were made by the
‘Minister under gection 21 of . the Order. Regulations 3 (1)

therecf read,

"3. (1) No person shall enter into a contract of
" employment as a teacher uniess he has been admitted to the
.Lesotho Teaching Service, and has received notice of his

admission in the form set out in the ninth Schedule

(2) An applibation “for admission to the Lesotho
: LI

Teaching Service shall be in the form prescribed in the

Eighth Schedule.

(3). The Permanent Secretary may call for such.
evidence of a teacher’'s qualifications as he deems
necessary in order to arrive at a just decision on any

application for admission to the Lesotho Teaching Service".

The application form cﬁntained in the Eighth Schedule.was
é ﬁost.&etailed.ﬁbrm‘indéed, providing for the-supply by an
. applicant of his personal statistics and those of his.family, his
aga&emic, professiongl'and additional quélifiﬁétions, his rééord
of service and other general inforﬁatiﬁn. Quite obviously .the
object thereof was to ensure the achievement of a standard of.
qualification in all persons befofe admissionlﬁo‘;he Teaching

Service and before appointment as a teacher.



- 10 -

| With the establlshment OF the Teachlng Serv1ce Comm1551on
under’ the Teachlng Serv1ce Commlselon Act 1983, the Comm1551on
was requlred under sectlon 7 gf the hct to’ "establlsh and keep
a reglster of teachers" and to. Yestabllsh and malntaln a teaching
serv;ce ,adequate for the. needs of schools in Lesotho"
Thereafter the provision of regnlation 3 of_the.1974 Regulations
‘wer‘e repealed and replaced by those of regula‘tion".‘i‘ of the
Teachlng Service Regulatlons, iaas which.repeated the earlier
prov151ons almost verbatzm, w1th the exception that the Teachlng”

'Serv1pe Commreslon took~over the rolie of the Permanent Secretary.

‘in the matter. Those provxsione were considered by Sir Peter

'TAilen J. in’ the case of Qb _
| Qthers (1) where the 1earned judge 'having' coneidered thet
contents of a c1rcular (01rcular letter 1/1987) issned:by the
' Teachlng Servxce Comm1551on on Gth February, 1987,'with regard_‘
to the 1974 provisions, had thls to say at pp 6/7:

. "The TSC. circular quoted above reveals an aatoniehing
‘gsituation. It.appears that for many-years.the‘ministry ef

' Education and the TSC had'eimply ignored the reguirements of

revelant legislation. The TSC Regulatlons of 1974 Wthh requlred _

A potential teacher to obtain admission to the Lesotho Teaching

Service neﬁg;e enterlng into a contract. of employment hadAbeen
1gnored in the case of every teacher . These regulatione nere
'eventually replaced by the Teachlng Service Regulatlons 1986
"which did not not come into force untll July 1987, and so they
xare not appllcable in this case,'elnce we are here concernedf

with what happened up until February 1987.



Apparently, according to the Circular, the TSC Act 1983_héd
also been ignored and there was not evén a register of teachers
established and kept by the TSC. Nobody in authority evidently
realised the seriousness of the situation until early in 1987,
hence the above circular issued in an éppareﬁt attempt to
regqularise the positions of all the members of the'ﬁeaching-
service, who wére all evidently then in poséession of illegal
~ contracts of service. These appointments had apparently been
made ultra vires.sinée the requirements of the légiélation,
particularly the TSC  Regulations 1974('had not been complied
| with. ' But the TQC, like everyone and every orgaﬁiéation in the

country was and is required to comply with the law."

The applicant in the Mg%ggbi (1) case had entered into a
contract éf employment as a te;cher.in February, .1986, before the
igsue of the circular letter in February, 1987, and before the
issue and completion of the necessary forms éf_admission into the
'Teaching Service. The applicant éubsequeﬁtly completed such form
of applicatibn and was admitted to the Teaching Service on a daté
- which was not';specified by the Commigsion, but which was
cbviously subseqﬁent to the date .of application, némely 12th
February 1987. The learned judge then held that such admissioﬁs
, R

could Tnot rectify the earlier illegal contract. With that

finding I respectfully agree.!

Leaving aside the 1972 contract in the present case, the
. il

applicant entered into a contﬁact of service as a teacher in.
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1979{‘durih§ the currency of the 1974 Regulatioﬂe without having
been admitted to the Lesotho Teaching Service. That
unfortunately was an invalid centract. The applicant denies thé
averment by-the Secretary of the Teaching Service Unit that he
has never been admitted to the Teaching Service. The applicant
- was apparently of the impression that as lehakeng Secondary
School was a prlvate school in 1974, he was not requlred by the
Regulat;ons,of that year to gain admles;on into the Teaching
Service. But it will be seen that the- empowering proeisions of
section 21 of the 1971 Order did not lack for genefality and the
provisions of regulatlon 3 (l) of 1974 embraced all teachers in
alil types of schools, is to saX, those persons who might "enter
into a contract of employment as a teacher." 1In anyﬂevent; the
applicant did just that in ‘1979, without first having been -

admitted to the Teaching Service. He avers that,

"In 1986 when the new regulations were made I filed the
second schédule (i.e. completed the form of admission) and
handed it to the then Acting Secretary of the Teaching

Service Unit Mr Tente who approved of it":

The 1986 Regulations were issued in July 1987: again the
applicant d1d not exhibit a copy of the notificaiton of -auch
adm1591on. In any event, such adm1551on could not regularlze the:

invalid 1979 contract.
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In his replylng aff1dav1t tpe applicant relled upon- the 1979

contract deposlng, o T

"y deny the contractiof”emgloyment ae reflected in Annexore
"MT’i" %the 1979-eontract) wag a purported contract aod'I
'aver that this was a valld contract within the meanlng of
the Educatlon Order 1971 as amended and w1th1n the meaning
of the Teaching Serv1ce Regulatlons ERERE 1 wish to-
,éver }...:...y that I have been a teacher since 1951 and
that in 1979 wﬁen (1) entered into the said contract it was
' for the purpose of receiving a. Government grent and

lehakeng ngh School then became a Government aided

school

.The 1974 and 1986'regulations did not affect the position

‘of persons like mfeelf who werefalready in the Teaching Service,
but were meant for new contracts to the Teaching -Service.
Announcements in circulers and over the Radioc were made to the

- effect . ....... "o

| Despite all'thie; the;learneo Couneel for the applicant,er
u Moeito; adopted‘the position that“the‘1959'cootract was invalid,

;ioaeheoh-as it did notniﬁdicate thereon the epproval of the‘w
'pEduoational’Secretaryi .the contract, he submits, was ho&eyer
‘ Valld for the purpose of securlng a grant {and, I‘observef the
: 'appllcant B salary) for lehakeng School An Edocatiooal
’Secretary statutorlly requlred under sectlon 8 of the 1971

B Order to “organlse, co- ordlnate and 1nspect the educat10nal ‘work,



of the church," but I can find po statutory requirement that he

apprové contracts of service, ;hat ig, other than a condition
S ' !

contained in the form of contract scheduled to the 1974

Regulations, namely,

"7. This contract is subject as appropriate to the
approval of the Educational Secretary and Permanent

Secretary".

The scheduled form of contract makes pfovision thereon for
the signature of approval of qpe Educaticﬁal Secretary and the
Permanent Secretary. In. th% cage of the applicant’s 1979
contract, the fdrmer signaturé‘is not to be found. But then
regulation 5 (5) of the 1974 ReQulations'prescribes that the form
of contract may be "subject to such modifications as may be
‘neceésary in particular circumstances." Again, the form
scheduled to the 1974 Regulations (Sixth Scﬁedule) indicates that
the.form i§ "to be completed in quadruplicate and all four
copies sent to the Educational Secretafy for Church Schools gr
to the Permanent Secretary for their respective approval." It
seems to me that the word, "or", as compared with the wordse, "as
appropriate", in condition no.7 above indicate that the approval
of the Educational Secretary is imperatiﬁe of course in the case
0f non-aided schools but that when it coﬁes to grant - aided
schools, where the government has a direct pecuniafy interest,
the approval of the Permaneﬁt Secretary;ixl a .sine qua non,

rather than that of the Educational Secretary. In Brief I would
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consider the lépter approval Ito “be ‘directory rather than
man&étory. T o },.

Iﬁ any event, the absence‘qf the Educétional Secretary’s
siqnature on the particular quadruplicate ofiginal form exhibited
is ﬁot concluéive of the lattef’s ﬂén-appro&ai, The applicant
.neQer testifiéd that the contfacthhad.not been approved.by the
Educationa;.Secretary. There is ﬁo‘éatisfaétory evidence on the
points and_it cannotfthén.be'séid that the 1979 contract was
' invalidatedrbh éhe ground of any'non-approﬁal. It was however,
as I have said, invalid on thé ground that at the time the
:appliéant'had not béen admitteh tq‘the Lesotho Teaching Service,
'Being'inﬁalid, it cannot then bé pleaded or enforced by the

applicant: ex turpi causa non oritur actio. -

'Mr Mosito then ﬁieads the 1972 contract, submitﬁing that as
the-197§ contfact Qas invélid "it couldn’t novate the 1972
contract". Mr Mohaﬁi qubmits, as i.have said, that the”;atter
cqntradt ié_a fofgery. Of' that there can Beiﬁo doubt: even the
most cursory of examinations reveals that the documents is a

forgery.

Although the document purports to contain five different
signaturés énd to have ﬁeen complefeq by two different‘persons,
it appeérslto have beén4com?le£ed;throughqu€ by one p@rséﬁ:
again, although ﬁurporting to have been. forwarded to the

Educational Secretary on S5th January, 1972, it purports to have
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been signed by the iatter on 1st January,.1972. But apart from -
that, the form of contfact exh#bited by the applicant simply was
not in existence in 1972, thejcurrent_Regulations at that time
being the Education Rules, 1965. No form of contract of
employment wag scheduled to those Rules, a form Dbeing
_ nonetheless, under rulé 13 (4) <(a) thereof, approved by the
Permanent Secretary. Such a form Qas exhibited by the applicant
‘in respect of the 1965 cbntract into which he entered with thé
'M’a Mohau Roman Catholic Mission, and the latter form bears no
resemblaﬁce to that exhibited in respect of the alleged 1972

contracect. . ' ¢

That document is entitled (in manuscript) "SIXTH SCHEDULE".
There was of course no such schedule to the 1965 Rules; There
was a Sixth Schedule to the 1974 Regulations, and the form also
makes reference to "Reg. 5 (5" which coicides with the'
appropriate 1974 or 1986 regulation, but suffice it to say that
the form utiliged was taken from the Teaching Service
Regulations, 1986. Althouéh it is entitled (in manuscript, as
I have said,) "SIXTH SCHEDULE" it is also egtitled "CONTﬁACT OoF
EMPLOYMENT FOR TEACHERS‘ dN TEMPORARY TERMS". The contents of tlﬁle
form also refer to "This Form (Seventh Schedule)®" and again to
employment "on temporary terms,” so that it is clearly taken from

the Seventh Schedule to the 1986 Regulations.
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There are a number of‘reaagns for coming to the conclusion.

Chief amongst them are those re%éons already givén, and also the

fact that the exhibited form.

(1)

requires completion in quintuplicate rather than

quadruplicate, as in the case of the 1974 Regulations;

(ii)

(1ii)

{iv)

(v)

refers to "the Supervisor" (of Controlled Schools}),
which reference is only found in the 1986 Sixth and

Seventh Schedules;

refers to the Eleventh and Twelfth Schedules in the

matter of trahsfer cf a ﬁeacher;' ;hose are..the
appropriate Séﬁedules to the 1986 Regulations; there
are no such Schedules to the 1965 Regulations and such
Schedules to the 1974 Reguiations are inappropriate,
the appropriate Schedules being the fourth and fifth

Schedules thereto;

refers to the Eighth Schedule in respect of a medical
certificate, wﬁich is the appropriaﬁe Schedule to the
1986 Regulationé;‘there is no such Schedule .to the
1965 Regulations and tpe appropriate Schedule to the

1974 Regulationsg in the Tenth Schedule;

refers to the first Schedule in the matter of. a’

certificate of admission to the Lesotho Teaching



(v)

~(viid)

Service, which is the appropriate Schedule to
the 1986 Regulation? : there is no such Schedule to

the 1965 Regulationé and the appropriate Schedule to

‘the 1974 Regulations is the Ninth -Schedule;

contains a clause indicating that "the Teacher

~acknowledges that he has read and understands the

Teaching Service Regulations cﬁrrently in force". That
clause is taken directly from the Seventh Schedule to
the 1986 Regqlations, the equivalent clause in the
1974 Regulations reﬁerring to "the Teaching Service
Regulations 1974",1Fhere were of course no Teaching

, .k, .
Service Regulations 'in existence in 1972;

refers to "the current Edﬁcation Act, the Teaching

Service Commission Act and the Regulations": that

reference is drawn straight from the Seventh Schedule

-to the 19&6 Regulations; the appropriate phrascology

in the 1974 Regulations refers to the Education Order

1971 and the Teaching Service-ReQulations 1874 ...."%;

The reference to "Act" rathgr than "Order" dates such
reference no‘earlier than the Parliament Act, 1983;
again the reference to "the Teaching Service

Commisgsion Act" (and other references to "the Teaching

- Service Commiggion") can only connote a reference to

*

the Teaching Service Commission 2Act, 1983, under

section 21 of which’Act {(and of the Educaiton Order,



- 19 -

1971) the Teaching Service Regulaﬁions, 1986 were
made, | ’

I Eonclude' therefore that the 1972 form of contract
exhibited by the applicant is a forgery and was probably
concocted for the purpose of answering the respondent’s
submission that the 1979 contract was invalid if not also for the’
purpose .of deceiving the Court as to the applicant’s age.
Ngnetheleés,'it is not disputed that tﬁe applicant entered into .
a contract of employment with the Likhakeng School in 1972, which
was of coursergoverned by the Educétion'Rules,ylsss, which did 7
not stipulate any ~retiring age for teachers. = The 1974
Regulations, as I have said, ihtroduced a re;ifing ége of 60
years and also the requirement of admiésionsriﬁto the Lesotho
Teaching Service. Certainly peréons who subsequently entered
into a contract of employment as a teacher were bound by such
requirements and indeed are such contract so specified. The 1974
Regulations clearly ﬁherefore applied tO'perscnS'who subsequeﬁtly

entéred into such contracts.

The question arises as to whether the 1974, Regulations
applied to existing dontracts of service. If they did, they had
the effect of immediately invalidating all existing contracts of
- service all of which had necessarily been entered into without
prior admission to the Lesotho Teaching Service. The object of
the Regulations was to further the object of the 1971 Order,

namely "to provide for the establishment, administration and
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control of'education.in Lesoth?. I cannot see that regulations
which nullified all existing cé;tracts of service would achieve
those objectslénd it seems to ﬁe thap any regulations thch'had
thatleffect would,_tg that extént, be ultra vires. There is the
pfesumption égaiﬁst restrospectively and Ircan only assume that
existing cohtracts were not invalidated. In this resbect I
believe.that Sir Peter Allen J. in referring to "all the members
of the teaching service, who were all evidently in possession of
illegal contracts of ée;vice," was not necessarily réferring to
all teachers as such, but ohly to those who had, siﬁﬁe theri§74
Regulationé, ientered. into contracté of employment. This 1
believe is the .import of the 1eé;ned Judge'’s subseqﬁent

observation, namely, that,

"These appointments had apparently been made ultra vires,
since the reguirements of the legislation, particularly the
TSC Regulations 1974, had not been complied with". (Italics

added)

bl

The authorities may at some stage have formed the view that
the 1974 Regulations applied only to future contracts. The
:épplicant indeed filed two affidavits ffbm teachers in feciept
of Goveinment-salaries aged 68 years and 77 years.l Neither
deﬁonént'sﬁateé‘whéther orinoﬁlhe haé been admitted to the
Lesbthd Teaching Service. it may be that the deponents are not
members of thé Lesotho Teaching Service and are not therefore

considered to be bound by a requirement that,
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‘“A'teachet shall retire froﬁ the Lesotho'Teaching Serfvice

'fjglon)ettaihing:the age.of (sixty) (sixty~fi#e) yearsg"
: = ‘ i _

. ‘But plalnly the intention of the subsldlary leglslatlon was
that ultlmately all teachers should be members of the Lesotho
'Teachlng Service and .that all teachers’ should retlre on reachlng
the age of 81xty years,lwhlch age was subsequently extended to
sixty- flve years. That was the intention of the leglslatlon but
regrettably the 1974 Regulatlons made no tran51tlonal provision
for ex18t1ng contracts’ of. serV1ce | For example, section 12 of
the. Education._prderp‘1971. prohihitedf the -opening: of any new
school, unless it was approved by the-Mihister and requested
under the Order. The sectioq,however_also:provided that all
-existiug' schools approved and registered prior to the
commencement ofithe Order would-beedeemed to -have been'approved‘
and reglstered under ‘the Order, unless othefwise ordered'under
the Qrder. Qulte clearly a comparatlve transltlonal provision
was requlred in the Regulatlons covering the aspects of admission
into the Teachlng Service and the ret1ring>age" Such a prov1slon
mlght have catered for a- moratorlum perlod in respect of such
adm1531on‘. or postponed the comlng 1nto operatlon of the
provigion as to the retering” age. The abs‘e_nce of any s_uch.
pfouieion'caused‘gfave adomalies.

I do not.see thet I am called upon to resolve any such
anomelies- As Sir Peter Allen J. observed in Mg_ggh;_i;l at pp

10/11, "The approprlate cure for such a massive error in the

A T
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.teaching sermice ‘would be by further 1egislation‘to rectifp and.
‘regularlse the p051tlon of al% teachers. so affected" As forrthe‘
'appllcant in’ this case, - dlfferent . considerations arise
Assumlng. on the bagis of the presumptlon of regularlty, that he
entered into a valld-wrltten contract of employment with the
Likhakeng Secondary Scheol in 1972, which he is unable to or has
- chosen not to place before the Court the quertion then arisea‘

as to whether he can rely on such contract

I have no doubt that the second and third reepondents will
say that  the Government was nhever a party to the 1972 contract
and was in no way responslble thereunder. As to the lehakeng
Secondary School, represented by the first respondent the -
appllcant determined hls flrst contract as a teacher with the
school by the Act of entering into an enterlly new contract, as
a Head Teacher under 'whlch contract, the. Government_ was
responeible‘for the payment.of his salary. Thereafter it could
-not be Sald that the 1972 contract, respons;bllltles, ContanEd
to exist. The 1nvolved 1979 contract served de facto govern the
applicant’s relatlonshlp with the school and government for'
eleven years thereafter, under which indeed he drew his monthly
salary.' It must be,remempered that under the 1979 contract the
- applicant . agreed Wto‘ be bound ' by "the Teaching Service
Regulatfons;_19f4 as. amended fromltime to time"' that is,-that
in’ the present case he agree that the retiring age of 51xty years
shculd apply to. hlm - That requlrement was never enforced Now

'that the respondent 8 have applled the extended retiring age
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contained in the 1986 Regulatlons, it cannot be said, even if the
r"
1979 contract were enforceable -by the_ appllcantf' that the

respondents have acted uncontra&tuallyf

. The appllcatlon is accordlngly dmsmxssed As to costs, in

view of the anomalous 81tuatlon created by . the sub91d1ary '

,leglslatlon I had given some thought to grantlng costs to_the

appllcant desplte the Court 5 decigion in the matter The

- applicant has however sought to deceive the Court in the matter

of the alleged 1972 contract.- On the other hand, he is an

elderly retired teathér'and cannot bear heavy costs. In all the

circumstances I consider it‘eﬁuitable:that'each party bear his

~own costs, and I so order.

Dated this 18th Day of April, 1995.

B.P, CULLINAN
(B.P. CULLINAN)

CHIEF_JUSTICE—
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