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1IN THE HIGH COURT OF LESUTHO

in the Appeal ot

MATHLLELL LERHabA Alpellant
) .
h k& & B Kespuudsul

JUDGMERNT

Delivered by the Hon. Mr. Justice M.L. Lehohla
on the Yth dav ot Februacv, L1445

The appellant Mathibeli Lekhooana lodaed au appeal Lo thig
Court saainst convictiou. The charge sheet indicated that he waa
charged with having unlawfullv  and  wrougkully tad sexual
intercourse with ‘Mampota Ntloluane a minur female who ts about 15~

vears ot agye wirthout her cousealb. He pleaded quilty to the cliagae.

lf "I may make an obsevrvatiou coucerﬁinq the charge itselt.
L Fhiuk:it was vather auperflucous Lo add to the cliarge that Lhe
'6ffence:was comﬁitted "wifhout her consent" because the relevant
atatute on Protection of certaia cateyories of women and female
'mino;a ii 1a not necesasary go prove consent to sexual intercourse

becauae rthe atatute itaelf exviudes conaent jug respeck of such



2
females in circumstances where rape is not charged uader the Common

Law.

But however it appears at the zame btime thalt the Cchaige Ls
largely basgd on the Common Law. Thus in such circumstances it
cauuof be wroug Lo aspeacity thal shie was a4 miuor ofb below LY vears
of age as indicated in the charge sheet.

As shated by MEKE. SAROQANE Lhere 13 no ueed to pursue Lhe malkley
in terms of the satatute but rather in terms ouf the Commoon Law.
However, it was avgued iy the well deb-oul beads submililed by
Counsel for the appellant that the learned Maglstrate found the
appellant guitty and zenCenced bilwm Lo bive veacs' fmpr il zoonmeul
without an option of a tine. A migimum of tive vears' imprisounment
1u terms of the law existing Lheu. was maudatory. sSubmizsicus weve

made and [ relied on the Heads ot Arqument.

Counsel for rhe appellant gsubmivted that the tact ihat Lhe
-appellant pieaded guilty did not per se entitle the Court to return

a vardict of guilcty,

It was submitted bv reféreuce o 5 va Dhilaming 197303) SA at paue

800 ‘where the head-note reads aa followsa: that :

"where an accused pleads quilty aad at the same ULime
expressly admits every element of the oftence charged the
state i3 uot relieved ot the burden of provimr bvy
evidence aliunde the commission of the offence. The state
is likewise got agsisted Lt the express admigssioos



accompanying a plea of guilty cover onlv some of the
elements of the oiffence”.

I think it will be protitable at this -stage to indicate that
haviug pleaded auilty accused’'s or the appellault’'s plea bhaviong been
acceptedrbv the public prosecutor the latter prouceeded to Qutline
Lthe tactz ot Lhe case which ifudicale thal Lhe complainanl l‘..‘:l‘.l.lJ
veara and atteunds achuol aud-that on the-5—3-90 while cuming Lrom
schoul aloua Lhe wav atie met e gccused.  The Cwo walked LCogebllis:
for some distance in the course ovif which Che accused proposed Lo
vr rather expressed the desite Lo Lhe.uumplaiuéut Lhalt bie would
like to have sexual intercourse with her.. It.is. clearly stated
.from-the'record that the complainani obiected and the Lwo proceeded
along the wav together and that at second atage when the pair had
ceached rhe atage iu 'the rwad where Lhev couldn’t be seeu. the
accused fall the complainant (I supposed to the ground) took out
hev pautvlaﬁd got oa hber and had sexuwal lotecvcourse with her.
Immediatélv followina;cn this text as astated in the .outline it is
shown that the complainant was™ vorvinyg awnd thal wheu the avcused had

finished, he letft her there.

thle on the one haud these two vital potots locluded i che
evidebce up to this stage appear tu have been admitted, the accused
at the eud uf the dav atood up as tie was euLitLed Lo do, aund deaied
that he waa haldinq_the complaiﬁaut by the ﬁeck which is the matter

which was alleged of course in the ourline of the case. He alsc
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denied that he pulled the complainant outgide the road which is a
mat;er which was ool sel uUt'iu bhe outline of Lhe case. 1L mav
legitimatelv be questioned what the relevaunce of these two events
is to the case. Houwaver Llearned Loluusel tor the gppellani, weni uu
of course to draw attention of the Court to the case of & vs Nucobo
L9pidi2d) SA 33H atbt 330 where Caney J i3 daid tu have satd

"The admissions made bv the accused take the case no

further, because Chey are merely repebilious obf Lhe

admissions contained in her plea of quilty"

iFfurther referegce was made Lo R ve Phiidfiws t9odil s PHH Zdh,

It was arqued that appellant pleaded guilty but denied that
tie held complaivnant bv vhe neck or that he pulled her wul wi Che

road. Learnaed Counsel submitted that properly constructed these

deuntals affechbed the elemenls and arx ingepacvable parta or Lhes

whole isaue of consent. . He aubmitied that the complainant could
oulv be pulled outside the road and held by the geck Lo lodiges
submission.

The Court was also referred tu section 24001) which =Zavs Lt
a person, that ia an accused, admits the facta then a verdict may

be returged without hearing evidence.

It was found significant by learned Counsel to submit that it
does pot sgay that 1t a peracn admits some of the [Facts and Lhe
court is of the view that a verdict is competent then it may return

it without hearing evideace. Learned Counsel went Furthier Lo 3tate
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that guite apart from the fact that the deunial in the present
proceedings Ltuuched the vevy cvore of the oftence at common Léw.
section 240(1){b} does not confer a discretion on the magistrate

to return a verdiclt despite a denial withuut hearing evideuce.

Learned Counsel drew a distinction between our situation and
Lhat oi Scourh Atrica where 1 tevms of thelr sechioun L/7A3 ot Acl bl
ot 1977, it is stated cthat

"1t the court ail anvy sShagqe s in wuo doubt whelher the

accused 138 in law quilty of the ofteunce to which he lias

"plraded gquiliv w1 is savistied that accuesed Jdues ool

admitrt an allegation in the charge then the court shail

recvord & plea of Noel Gueltv®,
keference was also made ta 5 vs Mbhelie 198G{Lly sSA 295 where
application of this secltiun was raised. Learaed Cougusel, ithat La
MR TEELE, submitted that to copnstrue section 2406{(l){(b) az giving
a discretion to the magistrale is to read inlo Fhe Law what Che
legislature has not enacted. He submitted further that where the
appellant had denied the facts oc¢ 3s3ome of them tbe was still

entitled to -presumption of innocence until the ailegations he

deuies avre proved itn a tull trial.

Reliancve was reposed on Cltaassen J°'s dictum in 5 vs 8ricz 19631 L)

SA 394 at 397 rthat

"The ouus of mook lies oa Lhe proseculor. T
presumption of lanocence continues up to the verdict even
in cases where the accused has pleaded guilty?,
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Learned Counsel sduqht to draw to the attentiow of the Courp
the signiticapes of the aﬁpat.taut not beinu represeplad fn Che
trial and indicated that while gsectiun 187iliiei makes possible tor
a verdict Lo be returued pursuvan). Lo it ou 4 charge ot Kape 0 Ly
significant tuv note chat -
ig) LL was wnot alleged Ln Lhe glLatemenl b tacl

that appellant was aware that complaipant was
1h vears ot aue.

and
b that [t i3 a coumplete deftence Lo the charage
under the Women and Girls Protectiagn

Prociamation L4 of {9dY Lthat an accused was led
to believe thal the glirl i3 over 1B years of
age.
Learned Counsel tucrther pointed vul Chat Lhie public presecalod
did npnot state to the Court when the complainant was born, and
submitted therefoure kthat Lhe stavement that the complaioaul. 12 15

vears of agqe 18 a mere gtatemen! or conclusaion not fact.

He ludicated that the vecrdicr in bthdal tegard wouldo @ be

-competent.

L.earned Coﬁnsel properly gubmitied that the avcuged
unrepresénted as he was, 1t was never mentioned to him that there
is a presumptiou created by stature that a L5 vear old givl is uok
capable of consenting to sexual intercourse. But as I have stated
earlier the gquestion of vitenvea and ver@iuts yndev the atatute Lu

this context or this case are not entirelvy relevant becauee the



case and the charge revolve on commaon law charae of Kape. Moreover
learned Conusel tur rthe Crown itadicarted rchal bhe was not goluna Lo
present any arqument concerning the statutorv offence of Rape under
proftection of  Women and Girls Ptutecpigu Aul . So the court
likewigse is qoing to confine itself in considering this matter to
the charge uader the commoun Law. S0 Lo rt=aspoage Lo Lhe atguments
advanced on behalt vf the appeliant ME. SAKUANE for the (Jrown
fudicated Fhal ir i3 commou caudse Chal the comprbaluani obiscled Lo
the proposition of the accusged inviting her to have sexual
Luteruuuyﬂe witbtls tion, He alaso tudicaled Lhat il otz atzso coauoaw
cause thaf at ap obscure spout the appellant tell her btu the ground.
Look ok ber panly and blad gexusl luabsicourse wibhy ey aad Lhat
she was crving and tucther that the appellaut iteit her ab that
gpolb . He submilied Chevetore that theae ftactors indicate ~sheo

_taken together that Rape did in fact take place.

Counsel Ipdicated that the tact that che accused our the
.appellant %ater rose 1ln court to deny certain thinas na#élv that
he pulled her out of the rtvad or that he held her by LChe necgk
proved, the actus reus. The fact being that the mens rea was
proiected by the fact that the gqirl or rthe complainsnt was crviog

and that therefore this indicated further thal there was obiection

by her tou sexual inteilcourse LCakiuag place.

In reply MK. TEELE reiterated tactors which he had arqued at

the opening 3tage of these prouveedings on appeal and he weat
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further to clarifyv his arqument coancerning question of tears which
aregeuerallv shed by women that 3uch could well bave Laken place
even after consent had been given but withdrawn during sexnal

intevrconlse itselt.

Well, Uhris Lo breel i3 che compass ob Chie case willhe which L
am taced. Having heard the beuwfit ot argumenlts and perused Heads
OofF Argumen® Erom one obf Lhe partCies’ couduasel ou Uhie maib=1 L [ind
that the resclution of this matter can best be achieved by resort
to provisious of odir Jriminal Procedure apnd Bvideuce Aact WMo, r ot
1981 that: notwithstanding that some irreqularity existed in che
proceedings betors the court below aod that\LE guch Lrreqgulavrile
didn’'t amount to tailure or miscarriage of ‘justice then the court
on appeal i3 perfecitly eptitled to contirm the verdict of Lhe guurl

below. And this in fact is a conclusion to which 1 come.

The dissatistactblou with azspecis ob tlie pooceediags tn bLhe
court below can be summed up as showing jirreqularitv. But such
irvequiartty dossn’' C quallilfv Khe case Lo eanber Lolo thal provings
where it could be said such irreqularitv has in fact amounted to

tailure of Juscice.



The appeal 13 dismissed.
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