CIV/APN/344/95

IN THE HIGH COURT OF LESOTHO

In the matter between:

NTSUKUNYANE MPHANYA ‘ APPLICANT
and :

WILLIAM MOLEFI LEMENA 18T RESPONbENT
MOHALERQE, SELLO & CO. 2ND RESPONDENT

JUDGMENT

Delivered by the Honourable Mr. Justice G.N, Mofolo.
on the 20th day of November. 1995,

This is an application brought to this Court bv the

applicant claiming that:-

1. "Rulea of this Honourable Court pertaining to notice
be dispensed with and the matter heard of short notice

as of urgency,.

2. A Rule Nisi be issued. returnable on a date and time to
. be détermined by this Honourable Court calling upon the
Respondents to show cause, if anv, why:-

3

(a) Pending the determination of review proceedings
before this Honourable Court levvina of execution
shall not be stavegd:

{p) Respondents shall not be directed to pay the costa
of this application in the event of opposing the

application.
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{c) Respondents shall not be aqranted such €further-
and/or alternative relief,
I aranted the relief sort in terms of praver 2Z(a) and made

the rule rsturnable on 30 Qctober, 1995.

When the an reapondent received the rpapers (although he
disclaims z_'eceivinq ) th'em) he immediately lodged with thg
Reqgistrar of this Court his intention to orpose accompanving the
same with an . answering affidavit which at the same time
anticipated the rule by setting down the matter for 18 October,

1995 at 2.30 p.m. or so soon thereafter.

In anticirating the rule 2nd respondent was takina advantage
of Rule B sub-rule (18} of the Rules of High Court which reads:
"Any person against whom an order is qranted ex-parte may
anticipate the return dav upon delivery of not less that 48
hours notice."
On 18 October bv consent of the parties and in order to give
applicant’es counsel time to prepare for an eventuality he had not
bargained for, the matter was postponed to 19 October, 1995.
On this dav (19 October, 1995) Mr. Mahlakeng for the applicant
raised preliminarv obijections and was up in arms assertinag that
the matter had been postroned to 30 October, 1995 and could not
be heard at such short notice, . In saving this. it appears to
me that Mr. Mahlakeng was oblivious of his own notice of motion
whose first praver souéht to disvense with rules of court as to

notice and an additional praver that the matter be heard at short

notice bhecause of its urgency.



- 3 -
I must add to the above cbservation that notice to dispense
with veriods of service was accompanied by applicant’s

certificate of urgencv which read, inter alia. that:

'T have read the papers in the abovementioned matter and
consider it to be a matter of urqent relief.

I therefore fail to appreciate Mr. Mahlakena's concern that he
shbuld have been aiven 48 clear hours as is laid down bv sub-rule
(18) of Rule B of the Rules of Hiah Court. Havina himself
dispensed with vperiods of service it follows that the 2nd
respondent was obliged on the around of reciprocity to have

dispensed with periods of service.

Mr. Mahlakeng seemed to be of the view that a party
intending to anticipate the rule was obliged to make a formal
application to this effect, Now, Rule 8 aub-rule (18) reads:

"Anvy person against whom an order is granted ex-parte mavy

anticipate the return day upon delivery of not less than 48

hours notice." ,
2nd resvondent has delivered such a notice and I do not think
that the sub-rule contemplates anything other than notice as was
delivered by the 2nd respondent. It mav well be that the noi:icé

was not that elegant and formal but I would say for purposes of

this avplication it was sufficient.

-

This is as it should be for it appears that a mandament van

anticipatie (writ of anticipation) wes. in Holland, aranted uwpon
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the request of the defendant to enable him to anticipate the
return day of a penal interdict when such return dav would
otherwise have been too far off "

= pee BELL's SQUTH AFRICAN LEGAL DPICTIONARY = 3rd Ed. p.47,

This obiection by Mr. Mahlakena consequently fails.  Mr.
Mshlakeng also contended that 2nd respondent’'s affidavit was
irreqular in that it did not comply with Requlation 4 of Oaths
Requlations, 1964 in that the requlation was couched in mandatory
terms and was not permissible and for this he relied on the word
"shall™. he also added and that it was necessarv for the deponent

to state his addresa.

Mr. Sello in reply claimed these were technical obiections
for an affidavit is a form as prescribed by the rules and that
the content of the regulation which must agree with the form
needed to do s0 only substantially and need not be so precise.
It was enough if the deponent. acknowledged that he knew the
contents thereof for, after all. Mr. Molete the Commissioner of
Oaths was a well-known legal practitioner and an officer of
Court. Besides. the ;‘eauisites for givina name, address and

" description of a deponent were necessarv in foundina pavers onlv.

Requlation 4 of Oatha and Declarations Requlations, 1964
which applicant's counsel referred to reads:

sub-regulation 1
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"The form of words to be used in an affidavit which is
sworn on ocath shall be "

"I of (setting out the name.
addreas and description of the deponent) make cath and
sav a8 follows "
The form of words used in 2nd regpondent’s affidavit which
Mr. Mahlakenag has attacked are
"I. the undersigned
KHALAKI SELLO

do hereby make ocath and sav:"

In strict compliance with Requlation 4(1) Mr. Mahlakena
would have had the 2nd respondent to have deposed:

I, the undersianed
KHALAKI SELLO

a male adult residing at (2nd respondent’'s residential
address) do hereby make oath, etc.

I aaree that this is the acceptable format and that 2nd
respondent’s affidavit does not, strictly, conform to Regulation
4(1) as espoused bv Mr. Mahlakena nor, indeed., is the form of
affidavit under scrutiny that elegant or desirable.  But
apparently it is the content other than form which should meet
the eve. And although the 2nd respondent's atfidavit is not
frame& in more lucid and identical terms as contemplated by
Reaulation 4(1}) it has nevertheless fullv identified the 2nd

- regpondent as the deponent and I do not think that the appiicant

has suffered any preijudice therebv.

Concerning the second leq of Mr. Mahlakena’s obijection

regarding attestation by the Commissioner of Oaths, Herbatein and
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Van Winsen - The Civil Practice of the Buperior Courts in South
Africa - Juta, 1954 have this to savy at p.53.
"When attesting any document a justice or commissicner shall
state thereon the place at which and the date on which such
document has been attested bpv him and below his dssignation

state the area in respect of which he holds | his
appointment” '

Mr. Molete’s certificate contains the place and date at which the
document has been attested to but below his desianatioan i.e.

Commissioner of Qaths his official stamp reads:

LEBOHANG AARON MOLETE
Commissioner of Qaths
Practising Attorney
1st Floor Lesotho Bank Centre
Kingswav, Maseru. Lesotho.
It will be seen that the official stamp of the Commissicner of
Qaths in this regard does not comply, strictly, with thse
requirement as contained in Herbstein and Winsen and in my view
it needn’t because the law apvertainina to Oasthe is extracted

from the South African Statutory Law which, in any event., is

substantially the same as own law in this regard,
The schedule to the Form of Attestation derived from Qaths
and Declarations Reaqulations, 1964 reada:

'Form of attestation certificate

Sworn/Affirmed/Declared before me this dav



of 19 at - {after having besn
read over in the .. language throuah
the interpretation of the underasigned

of 2)

Signature of Commissioner of
QOatha

3
Particular of appointment

In strict law, all that the attestation certificate after
designation requires is ‘Particular of Appointment or the now
trendy term “capacity’ which Mr. Molete has aiven as “Practising

Attornev.” All this guite apart, Reaulation 10 reads:

“A certificate of attesrtatinn mey be in the form set out in
the Schedule with such variations as the circumstances
regquire.’ '
This provisigon appears fairlv elastic to me thus .importing no
hard and fast rules. Consequently. in this recard too,

applicant’s obijection fails.

| Concerning the merits ofl the application, Mr. Mahlakena for-
the applicant submitted that the applicant had, in the Chief
Magistrate’'s Court, Maseru been sued bv the 2und resvondent for
a sum of M10.000-00 and judament by default had been obtained

against the applicant.
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Pursuant to the AJudament aforesaid according to Mr.
Mahlakeng, the applicant had avplied to this court for the review
.of the Maaistrate’s judament. The reason for the review was
that while applicant was sued for a meaqre M10,000-00 for service
-rendered the writ of execution against the applicant was &
staqgerina M60,010-00. According toc Mr. Mahlakena, the fact
that the matter was lving before this court on review aave this

court jurisdiction to hear this application.

Mr. Sello for the 2nd resvondant Idenied this court had
jurisdiction in that the court of proper ‘durisdicticn was the
Magistrate’s Court which heard the action and aiso denied review
proceedinas were properly before this Court. In support of his
contention Mr. Sello guoted the Subordinate Ceurt Order No9 537
thereof plus the High Court Act No.5 of 1978 Section 6§ includina

an apr=sal case for which he had no citation.

In replvy Mr. Mahlakena submitted there were review
proceediﬁqs before this Court contained in CIV/APN/186/95 and
that in terms of the Ruleg of Court all that was required was to
call upon the Magistrate to digpatch the record toc the High Court

for hearina.

Before Mr. Mahlakeng had finished his addresses the matter
wad postponed to 20 Dctober, 1995 at 9.00 am. On 20th October,

1995 at 9.00 a.m. Mr, Sello was hefore Court but Mr. Mahlakeung
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was not before Court and 1 asked Mr. Sello to wait a while in
cage Mr. Mahlakena was somehow delaved. At. 940 am. Mr.
Mahlakeng was still not before court and Mr. Sello asked the ruls
to be discharaed with costs op account of Mr. Mahlakena's non-
appearance, 1 refused to discharage the rule immediately and

reserved dudament to 24 October. 1995,

On the same afternoon, that is to say 40 October, 138395, Mr.
Mahlakena appeared before me in chambers but I ruled I could
not hear him in the ebsence of Mr. Sello attornev for the 2Z2ad
respondent. Mr. Selie havina been found both counsels aﬁbeared
before me in chambers and Mr; Mathlakena apdloaised for his noa-
abpearance saving he had been held up in circumstances in which
he c¢ould not have apvezared before me timeously or appraised the
court of his whereabouts. When. however, he offered to re-open
rhe spplication 1 refused tae arz.nl:}.cation saving since T had
reserved Jjudament I could not accede to hiz reguest. I did.
nevertheless, allow him tc=-mak.€- further submissions provided he
gave his countervart notice of such submissions in the event of

the latter wishing te replv thereto.

In his further submissions which curiously. .counsel for the '
applicant has termed “Heads of Argument" dared 20th Octobser,
1995 coried to the an'resmondem. Mr. Mahlakeng reiterated the
submission that this court has “durisdiction to bear the

application and he guoted SWANEPOEL wv. ROELCF AND 3
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OTHERS. 1955(2) p.524 as authoritv for his proposition. He also
gquoted Section 2 of High Court Act No5 of 1978 in terms of which
the Hiagh Court has unlimited jurisdicticon to hear and determine
any Civil or Criminal matter and alsc referred to the dicta in
Swanepoel’s case above where it was said:
"There may be matters of urgencv which would inducé this
court to stop certain proceedinas under a Magistrate's writ.
until the Magistrate has the opportunity of dealina with the
matter."
In supwort SOJA (PTY) LTD ve. TUCKERS LAND DEVELOPMENT
CORPORATION (PTY) LTD & ANOTHER ®».407 AND BESTBIER wva. JACKSON
& ANOTHER. 1986(3) 5.A.482 were also guoted. The problem with
Mr. Mahlakena’'s authorities is that he has not indicated as from

what division of the Supreme Court the -‘judaments emanated,

In addition, in his address, Mr. Mahlakeng merely referred
to application CIV/APNIIBGISS without annexing a copy thereof for
the benefit of the Court. 1 caused the record of proceedinas
to be brouaht to me for perusal and found that the application
had duly been lodged with this court in terms enuncialed by
counsel for the apwlicant. I alsc found that on 6 October, 1995
an application in substantiglly the same terms as those betore
me had been made bhefore mv brother Molai J. but had been

withdrawn on 9 October, 1995,

I must warn that it i2 not the duty of this court to scurry

around the courtrooms looking for files and that counsels in
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applications like the one before me must annex copies of

proceedinags for the satisfaction of the court.

Regarding My. Sello’s application for the discharae of the
rule in default of appearance by applicant’'s attornev,
in CHIMANZI v. MUKANGE. 1966(2} £.A. 347 (R.A.D.) it was
decided:
‘-'If a defendant or resvondent does not 80 arpear, a judament
against him (not exceedina the relief claimed) mav be given
with costs." '
It was submitted in'this cage that the Magistrate wasz obliged.
as the word ‘may’ was to be construed as ‘must’ to give judoment
for the appellant without considering evidence which appellant
had already aiven. For this proposition reliance was made on
SPARKS v. DAVID POLLIACK and {o.. V(PTY) LTD.1963(2) S.A.49L(T.)
in which the learned Judae had concluded:

*Once he did withdraw the magistrate wae obliged to arant
default judgment.”

In CHIMANZI's case above Beeadle C.J. held that:

“In mvy opinion. in a case such as this. the Court is
perfectly entitled to examine the evidence which has been
qiven and 18 properlv before it, and. if it is satisfied
from the evidence that not even a wprima facie case
supporting the claim in the summons has been made out,
the court would be dustified in the exercise of its
discretion in dismissing the application for a ijudgment in
default of appearance."

It is to be remembered that in the above case after the
appellant had closed his case resrondent’s attornev had applied

for vostronement which on being refused withdrew from the



proceedinas. It was in this case held that when respondent's

attornev withdrew the ©proceedine were converted into an
application for default judgment in terms of Order XNXX11, 'Rula

4{2); and conseguently it was held that the magistrate waa

entitled to examine evidence already ui;.ren: the appellant had
established a prima facie caze to a portion of the account
claimed and that the final fudament qiveﬁ was épneélable.

Not satisfied that My, Iﬁahlankenu'a absence amounted to
withdrawal or cessation of the purauit of the apmlication. I have
refuged Mr. Sello's apwnlication for the discharge of the rule and
in mv discretion ruled that the application will be decided on

ite merits.

With regard to implications aof Ast Nob of 1978 Section 6
the Hiah Court Act which veads:

"No civil cause or action within the jurisdiction of a

subordinate court (which exXpression includes a local or

central court) shall be instituted in or removad inte the

High Court, save:

(a) by a judae of the Hiah Court acting on his own motion:

(b} with leave gf a 1tudge upon application maede to him in
Chambers, and after acotica to the other warty."

In the instant case no civil cause or action has heen removed
from the ijurisdiction of the Maalistrate’'s Coutrt thouoh noticeably

on good cause such an acticn could be 3a removed,

Avplicant has acted in terms of section 7{1) of the High

Court act, 1978 whose sub-gection (1) reads:
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"The High Court shall have full vowser, -urisdiction and

authority to review the proceedinas of all subordinate

courts of justice within Lesotho, and if necessary to set

aside or correct the sams.’

I must now turn to the cousideraticn whether thie court has
jurigdiction to entertain this application on the basis that the
Bubstantive application having emanated from the Maaistrate’s:

Court only that Court has jurisdiction to entertain this

applivation.

When the guestion of furisdicvion arcose in VAN GRAAN v.
SMITH'S MILLS (PTY) LTD, 1962(2) S.A. 170 (T.P.DIit was aaid the
rule in Shame’'s case {(Shames v. South African Railways and
Harbours, 1922 A.D. 22B) as interpreted bv the maijority of the
court in Feldman cage:
" is that the court’'s jurisdiction is exucluded gnly
1€ the conclusion flows by necessarv implication from the
particular provisions under consideration. and then only to
the extend indicated by such necessarv implication."
And in WELKOM VILLAGE MANAGEMENT BOARD v. LETENO, 1958(1) S.A
490 {(A.D) at p.B03 Ogilvie '‘hompson A.J.A. i3 said to have
contiaved:
"In mvy 'iudament; the necesssrv implication in gquestion can
seldom, if indsed ever, arise when the agarisvad persons

vary complaint is the illegality or fundamental irrecularity
of the decision which he seeks to challenae in the courts”

Also in Van Graan’s case above De Wet, J.P. is said to have
sald that although etatytorv wrovision existed for an apvsal to

the Native Commissioner, notwithstandinag this the Court had held
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that the respondent was not barred from applving to the Suprems
Court for relief.
He went on:
"it seams to me that in a case like the present a
fortiori the apvellant should not be barred from
relief in this court because he has a right te apply

. to the wverv tribunal which was reeponsible for the
fundamental irreqularity or illegalitv."

In SOUTH AFRICAN MOTOR ACCEPTANCE CORPORATION (PTY) LTD. v.
VENTER, 1963(1) S.A. 214(C.) expresgsing a similar view
HELD: there was nothing in the statutory provisions relatina
to the lower court which either expressly or by implication
obliged the wlaintiff first to exhaust his remedies in the
lower court before it approached the Supreme Court."

It will be seen that the requisites for approachina the
Supreme Court instead of the lower court from a readina of above
cases are that the litigant is entitled to approach the Supreme
Court where he comwplains of an irrecqularitv or ill..eqalitv bv the
lower court. The applicant has approached this court because -
although the amount claimed in the Magiastrates Court was M10.000-
00 +/-. when the writ of execution was levied he was faced writ
an astronomical amount of M55,000-00 +/- which according to him,
could not have flo#ed from the vaultry amount of M10,000-00 +/-,
In addition, it appears that a litigant needn’t exhaust his

remedies in the lower court before avvroaching the Supreme Court

for relief.

Followina hard on the heels of above quoted cases, SWANEPOEL
v.: FOURIE, N.Q. and ANOTHER, 1953{2) S.A. 524 (W.L.D. is such a

case where the apvlicant had applied in the Supreme Court for an
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interdict restrainina the transfer of immovable proverty wnich
had heen sold in execution followina upon a writ issued by a
maqgistrate’'s court,

HELD: that the court had durisdiction to hear the
application,

No case is closer to the present avplication than AHMED wv.
VAN DER MERWE, 1911 C.P.D.B46 where Maasdorp C.J. at p.B48
observed;

"There may be matters of urgency which would induce this

court to stop certain proceedinas under a magistrate's writ,

until the maaistrate has had the oppdrtunity of dealing with

the matter. It is gquite popsible that a sale mav be so

imminent that injury miaght be done before the matter could

be disposed of by the magistrate, and ip such a case I have

no doubt this c¢court would come to the aid of the

magistrate."

In thie case., an application for review is lving with this
court and the applicant apprrehends that before it is disposed of .

he mav suffer inijury by the imminent levvina of the writ of

execution.

I rule that the fact alone that an application for review
lies with my brother Molai J. is no bar to my hearina this
application as the application before Molai J. has not been
decided. But apparently GKULILY FAIRFIELD PAROW V.M.B. v. VAN
REENEN, 1936 C.P.D. 162 aives a clear exposition of procedura.l
aspects of an order tc be made in applications like the present
one. In terms of iudament in GKULILY above. a successful partv

has a choice whether he will execute and himself oive securitv,
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or not to execute and require the djudament debtor to aive
aecurit\.r. Once he hag, however. made the choice he is bound by
it and once the amount of security has been fixed he cannot go

back on his choice and claim to levy execution.

It was notwithstanding decided in MOOLMAN v. VERMEULEN, 1911
C.P.D. 637 at p.638 by Maa.radorn J.P. that:"

"The spirit of the rule of court seema to require tha.t in

all cases the respondent shall be secured vpendina the

appeal. either bv obtaining execution or receivina

security.”
Several reasons have been cited. for stay of execution., Thus in
BRINK v.‘ DREYER, 26 S.C. 410 execution has been staved pending
the pavment of the account of the -judament bv instalments. Also
when there waa ‘no proper service of summons and the promissorv
note relied on was obtained bv forgerv - HYCROFT v. FILMER 4
S217; also in SEARLE'S EXECUTORS v. LIQUIDATION OF LIEBERMANN,
BELLSTADE and Co.. 1916 .E.D.C.198 where an interpleader summons

was awaited,.

The apvlication for stav of execution is aranted on

following conditions:

1. That the applicant vendina the result of the review
proceeding in CIV/APN/186/95 wvav security for 2nd
respondents costs to the Registrar of the above Court
within fourteen (14) davs of ‘the arantina of this

order: FAILING WHICH
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2. Apvlicant to heave prosecuted his review proceedinas
within two (2) monthe of the aranting of this

order.

3. Should the applicant opt for condition 2 above and fail
to observe same, the creditor/an. reapondent may
proceed to execute without the necessitv of applvinag
to court again in terms of the rule in WIID v. FICK.

18 C.T.R. 680.

On costs, this application came for judqment on 17 November,
1995 and Mr. Sello for the 2nd respondent duly presented himself.

Mr. Mahlakena was absent and there was no excuse of his absence.

I do not approve of senior membera of the bar attending
court timecusly and reqularly but beina spurned and frustratsd
in théir efforta. I was within & hairbreath of awarding wasted
costs of the postponement of 20 October and 17 November. 1995 and
do hore that now that I have nolt done so this will be taken as

a warning of what miaht heappen next time.

As of Mr. Mahlakena. he appears to be the sort of person to

expect when vou see him - this does not auqur well for him.



The circumstances of this case are such that as the
applicant is the one seeking the indulaence of this court the

‘applicant will payvy 2nd resvondent costs of this application.

G & LO

17th ‘November, 1995.

For the Applicgnt: Mr. Mahlakeng

For the Respondents: Mr, Sello



