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I TYUE HICZE COURT OF LESOTHO
In Tha mazntar hegw=en:
SCOTT HSOSPITAL APDLICANT
ang
LUCY LERATA & 22 CQTHERS RESPONDEINTS
JUDGMENT
Deiivered v tTie Hopcurabls Mrs. Justice X..J. Sunps
On ne 5th day nf Movemoer, 1335
fha azpiicans, In this matsers, Qas apsliisd ©o this Cour:t T35
nava fthe jucgmenc <f the Labour Courzs - L.0. 23/9% anterad

The facts acs appear on the papers, briefly are as follcws:

qn 9tﬂ and 10th February, 1995 there was a s5trike action
smbarked upon by numbers ! {omne) to 27 (twenty seven} of the
responcents whq Qere at that time nursing assistants empioyed by
Scott Hospital, the applicant in this matter. The other last
three are the members of the Labour Court who presided over and
decided upon this case. These nursing assistants were scationed

at SCOTT HOSPITAL, MORIJA at that material time. It would appear



T 2s5tabiisn Lhe nursing assistant’'3 grisvancss, 10 agny, Wwsre 1in
vain ATtampTs O ger tham back ©o wWoTk alsce failad
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Being the c¢reaturse of statuts the Labour Court must operate
within the confines Of the statute law. Its powers and authority
are prescribed by the statute law. In terms of Section 24 {1)

Lapcur Court shail have the power, authority and ciwvil
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The CousrituoIon of Lesceihio 1n Secticp 113 {1) makss wha 1is% of
CourTs 1D Lasoihd The zZupordinzcs Jourss Order No. 9 of 1383
describes Tos ZuULCr4inans LIUrTE AS LoosS: LOuTrTs Ionstizuted Lo
Tarms ot 3 ¢1l) and prezidsad dacricn
4 Subkordinsgs Jourt Urasr No . % of 1954, The Ladbour tloere 1E
praeidec oVer 27 the prasidsoct Mr. Egilisc and Mr. Mosito

D DTOQLSMS Tre2dting Labour CourT &2 3 Fuscr

Lapeur Court constitutsd in ferms of factien 22 {1} Lanour <o

-

Tt 13 now establlisned that rthe

1

3

igh Zfourt has power to

reviaw the cases decided by the Latour Court. In rterms of Riule

~

50. High Court Rules Legal Nectice No.9 of 1980, the appiication

to review the decision of the Labour Zourt, was mada on Notice

4

of Motion addressed to all respondents to snow cause why the
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decision of the Labour Court delivered on 26th April~l§95 in a
case referred to as LC 45/95 shall not be reviewed, correcﬁed and
set asiée. The Notice of Motion also called upon the 28th , 29th
and 30th respondents, who are; the president and two members,
of tne Labour Court respectively. They presided over the
proceedings in the Labour Court. They were to cause to 59
dispatched to the Registrar of tne High Court the record of the

proceedings sougnt tTo be reviewed.

There 1s no record of proceed;ngs as such to be reviewed.
It i3 only the Order of the Coart and its judgment - {itemws
nuﬁbérs 6 and 7 on the index of the present proceedings at pages
49 and 50. It is only the decision of the Labour Court which
i85 the‘subject of this review. ft is Mr. Mosito’s contention
that this Court 18 not entitied o question. the decision of the
Labcour Court. It is entitled only t¢e guestion the procedufé, the
method and/or the route taken by the Labour Coqrt to reach the
conclusicn it arrived at in this matter. Mr. Mogito, adorting
the style ang words used by € J INNES 1n Johaannesburg
Lonsolidated [(nvestments (o. v Johannesburg Town Councii 1903
T 5 1li; defined review as: "the process Dy which,'apart Erom
appeal, the proceedings of Interior Courfs of Justice..... are
brought before the Supreme Court (in this case High Court) ian

respect of grave irregularities or illegalities occurring during

the c¢ourse of such proceedings®™. Further support of his
submission is found in the judgment of Lord Brightman in the case
of Chief Constable of the North Wales Police v Evans (1982) 3

ALL E.R. 141 at page-155. "Judicial review, as the words imply,
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15 not an appeal from & decision, bur a review of the manner in

which ti

The fact that there was no record of the proceedings as
such, except the Order.of the Court and the judgment, Mr. Mosito
persisted in his submission that this is an appeal through the
bzck door, because the legisiator deemed it fit to enact that the
decisions. ef the Labour Court are final. The applicant is
accused <of <¢ircumventing the law and the intention of the

iegislator to shorten the process and the length of the period

\

”

sxen fOr iitigation in the resoluticn of labour dispﬁtes. The
applicant is accused of taking the matter on appeal under the
.guise or pretext that ip is a review because there is no record
of the proceedings to be reviewed. “The principles whichrshould
guide the Courts in exercising their powers of review under the
comﬁou law are clearly set out by Bristowe J in a leading case
Afritan Eealty. Trust v Johannesburg Municipality 1906 TH 179
" AT 182. See HERBSTEIN AND VAN WINSEN THE C1VIL PRACTICE OF THE
SULERIOR COURTS IN SOUTH AFRICA THIRD EDITION at page 754 - 7565,
Tne two learned Authors continued to enumerate the instances when
thie ourt exercising itTs review powers, mway interteré with the

decision of the Interior or Subordinate Court.

In the first place this Court may interfere with the
decision of the Labour Court,Ain this present case, 1if it is
shown that the Labour C(ourt acte:d outside its jurisdiction.
iL.abour Court as a creature of statute, derives its pPOWers and

authority from the statute. Mr. Sello argued that, since the
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nursing assisfancs have been dismissed'by the applicant ia this
matrcer, there is no relationship betwzen them and their forﬁer
empi¢§er. There is no longer‘any contract of employment, which
according to the sentiments expressed pHy ﬂr. Sello, ended with
thnes purported termination of their contracts .of employment at
the point when they were diémissed. They are therefore noft
entitied to challenge their dismissal which is the purported
termination of that-contréct.‘ The nursing assistants are still
o iding on to their contract of eﬁployment. They are holding
Scott Hospital to that same contract. They went to the Lakbour
Couft to vchallenge 1ts termination. In my view_they did so
correctly because they do noﬁ accept termination of their
contract of employment. The . Labour Court by declaring their
dismiésal as nuil and void and of no legal force and effect, have’
confirmed its exigtence. The ‘terms of any contract of
empioyment,'the existence or non-existence of any such terms of
any contract of employment must surely be the matter that falls
for determination 1n thé Labour Court. The Labecur Court was
theretore properly approached in this matter. The Labour Court
was competent to deal with fhis disputes and to resolve them.

See Section 24 and 25 (f).

The applicant continued to attack the manner in which the
respondents asked the Labour Court to make a finding on the
“walidity of letters of dismissal. The Labour Court did make a
finding that the Board of Management could not have met, and in
tact did not meet because this applicant had nothing before

Labour Court to prove that such meeting took place. The
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allegation, that the hospital admigistrétor was not direg}ﬁd as .
he <claimed in the letters of. Ui§missal, by the hbspital
Management hoard, waé made by the'respondents. It is é;rte'léwﬂ
that he whe alleges must prove: - The respondent, claimed that
proo will be produced that the Board of Management never éﬁé‘and
therefore could have never direc;ed the hospital administrator
to write thoge letters of dismissal to the nursing assistants.
The corclusion the Labour Court rzached was; °It will bé prima
tacie dou#tful if a board actually met". Thé reason for this
conciusion appears to be fhe fourt’s own kno*ledge ‘chat

Maneg gﬂment Boards of the type of this hqulcal Board do not havs

the ability to meet within a short npnotice. The Labour Court is

act bound by any rules of procedure and evidence. See Section
27 {2) Labour Code. The chief function of the Court is to do
substantial Jjustice 9 tween the parties before it. The main

regard that must be nhad in the Labour Court is intormality, low

- 2

.:’§¥ §QQ gkped;tlon 1n ?r_c_edlggs betore ;L qu S??E%?H %Z ?%)
: LONER peTIrion £/ L0
@:rour Code. The Labour Court may accept hearsay e‘vicflence J.t it
16 1ot bhound by the rules of the Law of Evidencgf It may not be
held improper if in its decision Labour Cumrt is shown to have
eired on the personal knowledge of the president as 1t appears
te had done ia this case when in its reasons for judgment if
appears the president of Labour Court doubted if the Board of
Management o©f the hospital met hecause in his knowledge the
members of such boards are many and spread out far apart to such
an extent that in his opinion’ they Tauld not meet “within™short
notice. it 15 the respondents who alleged that the*Board- of

Management did not meet. Paragraph {e) originating ‘application!
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page 4 of the record. It is the respondents who must prove their
allegation. Respondent claimed thaet the proof that no such

meering of the members cf the Management Board took place will

be produced. Paragraph (e} origipnating application, page 1 - &
as shown on the index of the proceedings at page 4. It is not
encugh to be doubtful i1f the Board actually met. The Labour

- Lourt wmust be complefely savisfied rcthat in no way could the
hospital administrator have received the directions or
instructicns he claimed to have received from the Board of
Management. It was nat sufficient for the respondents to make
¢n  allegation tiiat the Board «f Management never met.
Respondents were well aware of the need to produce proot of théir
aliegation. That 1s why they were guick to promise that proof
Wwill be praoduced that no such meesting of the meﬁbers of the
Maznagement Board took place. No such proof was prodﬁced. It was
essential that it must be produced. See CLAN TRANSPORT (0. v

SWIFT TRANSPORT SERVICES & OTHEKS 1956 ({3) SA 4R0.

It was 1rregu1af te make a finding that the Board df
Manageﬁenc never met without evidence 2 that etfect. It was
irregular tQ supporec thac finding on the aileged_failure of the

‘@pplicaut herein to provide the provf that the Board did in fact

meet.

The Labour Court shouid have called "its own attention to
the matter which it was bound to consider". These are the words
used by Lord GREENE, referred to by Lord REID who adopted them

in the case of SMITH v EAST ALLOE RURAL DISTRICT COUNCIL 19%6



v
2 WLR ¢88 at page %05, The Labour Court wés pbouné to consider
and determine it ar all the Board of Management did not meet ds
alieged by the requndentg and that the Board could not have
givenr the direc¢tions to L{he Hosﬁital administrator as he ciaimed.
Luricusly the Labour Court without any evidence found that the
B8oard of Management aever met; and consequently could not have
Jivern the Hospiteal administrator the directions to dismiss the
nursingrassistants. This was being toutally unreasaonable. To
compound this whelly unreasonableness with grossAirregulafityf
the Labour Court gave its reason for so finding the failure of

the apaiicant herein to prove that such & meeting did take place.

for these reasons, the application to have the decisimn of
the Labour Court in LC 45/95 reviewed, corrected and set aside

must succeed with costs.

For time Applicanc | Mr. Bello

‘wr vae kKespoadeats: My, Moz dito



