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IN THE HIGH COURT OF LESOTHO

In the Mattér of

LESOTHO BANK ..,;JJ.......; ...... .....:Applicant
aﬁd

LESOTHO HOTELS INTERNATIONAL -(Pty)

LTD 1IN JUDICIAL MANAGEMENT ....... 1st.Respondent

THE MASTER OF THE HIGH  COURT . OF.
LESOTHO............. v vvvede sy, 2nd Respondent

JUDGMENT

Delivered by the Hon. Mr. Justice B.K. Molai
on the 26th day of September, 1995,

On 13th May, 1993, the applicant herein' filed,
-with; the‘ Registrar of the 'High. Court a notice of
motion, in which it moved the court for an order

framed in the following terms:

"1, Granting (in so far -as may be
necessary) the applicant leave to
gue the lat Respondent for relief
set forth in prayers 2, 3, 4 and
5 below; '

2. Declaring that the lease (annexed -
to the petition as Anpexure .F
thereto) has been cancelled, -
alternatively hereby cancelled;

3. Ejecting the 1lst Respondent from
the - premises known as "VICTORIA
HOTEL" situate at Kingsway,
Maseru (the Victoria premises)
and . all  other persons,
corporations apnd other legal
entities of whatsoever nature who
occupy the Victoria premises



through the.lst Respondent;

4. Directing the .1st Respondent to
ray the costs of this
application; _

5. Granting. the Applicant - further
and/or altermative relief.”

The lst Resbondsnt intimated intention to oppose.
‘this application. The 2nd Respondent did nopf
Affidavits were duly filed by both the applicant and

the 1lat Respéﬁdeﬁfi

If is, p;rhaps,’convenient to‘mentipn,‘af this
juncturg, that on Bph Jupe,. 1993 ancther appliﬁétion'
styled "Notice of Metion Incqrporating_Urgeﬂt Reiief“
was filed ﬁy S.C. Buys N.O. againet the Lesotho Bank
as applicant and Respondent, respectively. Although
tﬁe Respondent int}mated. intentipn to “oppoae and
affidavite weré duly filed by the parties, tﬁé
application was not pursued at the heafiﬁg of this
matter. Wherefor, I need not congérn myself with this'

application in the present judgment.

It is, however, worth mentioning -that at the
éomﬁencement of the hearing, oo lat August, 1995, the
lsﬁ Respondent fiied,.with the Regiatrarlof the:High
Coﬁrt, a.notice in which.it proposed to raise a number
of legal points ;g_liminé. The notice had been served
upon the applicént on“i?th July,.1995.' ThelCourtAwas

asked for a ruIing ag to whetherlérgumenta should be
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heard first on the points ip limine and then on the
main application or on both the points in limipe and

the main application sihultaneously.

After a brief argument, the court conaidered‘the
méttef_ and téok the view that there ware two
alternatives. .The court could properly either hear
arguments on'thé ééinfs in limipne separately or on the
main applicétion  and tha.. points in limine
simultaneocusly. Evén in the aebond‘alternétive i.e.
where it had heard arguments on the main_appliéation
énd the points ig»ligige simultaneoualy,‘the cogr;
would still have té make a, decision first on the
pointé in limine. If, in either alternativea, the
points in limine were upheld-then that would bé the
end of the mattef. In that eventuality the arguments
on the main application would have been a'wastg of
time igevitably ‘resulting in unnecessary costs.
Consequently the court ruled that arguments ehould
first be heérd on the poiﬁts in lig;gg_and oﬁly in the
event of the points in limine being dismissed would

arguments on the main application be heard.

By the cousent of both counsels the only point in
limine which really required to be argued before -
dealing with the main application was:

"1  Has the applicant made out a case
for the relief in paragraph 1 of



the.notice of motion?

2. If so, is Applicant entitled to
leave to institute the ejectment
proceedings?"

It is common cause from the affidavits thét prior
to 30th July, 1982 a certain Antonio Mario. Florio
acquired the hotel keeping businesa of Lesotho Hotels
{Pty) Limited (in 1liguidation) which the latter
conducted amongst other places, at a place called
"Victoria hotel® here in Maseru. On 30th July, 1382,
applicant aand Antonic Mario Florio entered into a
written lease agreement (anne#ure "F" to the founding

affidavit) whereby the former, iater alia, let to the

latter "Victoria hotel” premises for a period of 20
years commencing on lst August, 1982. -In terms of
Clause 9 of the lease agreement {annexure "F"} Antonio
Marid Florio was entitled to cede his rights and
obligationa under the lease. Subsequent tb the
conclusion of the lease agreement (annexure “F")
Antonioc Mario Florio, therefore, sold the business of
the Victoria hotel which he had acquired from the
Lesotho Hotels ({(Pty) Limited (in ligquidation) and
ceded his rights and obligations, under the. lease

agreement, to the lst respondent.

It ie mot in dispufe that after Antonio Mario
Florio had sold the business of Victoria hotel and
ceded his rights and obligation, vunder the lease

agreement, to the 1st Respondent, a certain Marry
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Marmaduke Rantenbﬁch caused, p?esumably in tgrms-of
. the‘provisions of S. 265 of the CompanieelAcg 1967,
the 1lst Respondent.to be placed under_provisional
judicial management.- The provisional management order
was confirmed by the High Court on 18th November,

1988.

It is mignificant that paragraph 7 of the final

~judicial management order provided that:

*7. while the Jjudicial management
orders are in force, all actions
and execution of all writs,
summons  and other processes
againet the companies be stayed

~and be not proceeded with without
leave ©f the above Honourable
Court first being obtained.”

The above cited paragraph 7 of the final judicial
management order is in accordance with the provisions

of the Companies Act, 1967, of which paragraph (d) of

Section 266 (1) clearly provides, in part:

"(d) .... while the judicial
management order is in
force all actions and
the execution of all
writs, summons and
other processes against
+the Company be &gtayed
and be not proceeded

.. with without leave of
the court first

obtained."

In his founding affidavit, the applicant averred
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that the above cited Clause 7 of the final judicial
management order was.dirécfed at gragtihg the lst
Reapondeht & morstorium, whilst under judicial
management, against existing summons and other court
proceeéea thch were 1in existence at the time the
judicial management order was grgnted.; The present
application _did not, in the contention of the
applicant, fall within the pﬁrview of Clause 7, a fact
which was, however, dénied bf'the lst Respoﬁdant in

the answering affidavif.

I was referred to Volume two of Henochsberg
Company Act by Henochsberg where at p.760 the learned

Aufho; had this to say on the issue:

" The directions, if given, relate

to proceedings in existence at

- the date of the order and to
future proceedings...."

See also the head note, in the decision of Samuel

Ogbeocrn (S.A.), Limited wv. United Stone Crushing
Compan Pt Limited {(under judiciel management) 1938

WLD 229 by Greenberg,'J.P. which reads, in part:

"The power given to the court ... to stay
proceedings against a company, under
judicial management refers to future as well
as pending proceedings"

On the authority of the above cited work of
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Henochesberg and the decision in Samggl Cgborp (S.A.)

: Lim;ted v. United Stcne CrughiﬁqlComnagz_iPtyJ Limited

(under judicial management) 1938 WLD 229 it seems to

me that the proceedings which the applicant wants to

iﬁé;itute against the 1at:Respondent do fall within
the'purview of Clause 7 of the provisional judicial

management order confirmed by fhe court on 18th
-~ November, 1988. The applicant’s conteption that they
did not, does not, therefore, hold wafer.' That being
- so,-the'épplicant must first obtain leave of court
before it can properly institute p;oceedihgg againat
fhé lst'Respondent; In the event of the court finding
as it 6oea, that the proceedings which the applicant
wahta to. institute againsé the‘lét Reépondent fall
within the purview of Clause 7 of the judicial
management corders, the &ppliéanf applies for leave to
éue the lst Reapqndent for relief set forth in prafera

2, 3, 4 and 5 of the notiée of meotion.

- It is,'pérhapsi significant to mention that, on
2nd March, 1992 and whilst the judicial Management
Order was still in forée, the applicaant addresgsed the
letter (énnexure fG" to the founding affidavit) to the
lst Respondenﬁ advising that the lease agreement
(Annekurer"F;} wasg thgreby—cancelled and the latter
required to vacéte the "Victoria Hotel" premises by
the 3lst March, 1992. The ground upon which the

applicant took the move to cancel the lease agreement'
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(annexure "F") and require ‘the 1lst Respondent to
vacate "Victoria Hotel™ premises was that the latter
had breached the conditions of the lease agreement.
The 1last Respondent denied, however, that it had
bféached any of the'conditiona of the lease agreemént
(annexure "F"} and did not, therefore, vacate the
"VYictoria hotel” premises. Hence the inatitution of
the present proceedings, by the applicant, for an

order as aforesaid.

It is clear from éhe affidavita that 1lst
Respondent conducte business at "Victoria hqtel“
premises. However, the applicant’'e letter of 2nd
Maréh, 1992 had the effect of prevpnting the 1sf
Reapodnent from conducting businéss at “Victorié
Hotel® preﬁises and thus destroy the company which was
under judicial management. As it wili be shovwn in &
moment} the applicant could not properly take such aﬁ
action, against the 1st Reépondent,' without firét

obtaining leave of the court.

It is not in-.disbute that the court has a
discretion whet#er or not to grant the applicant leave
to sue the 1st Respondent, which is under judicial
management, for relief sgought in prayers 2,3,'4 and 5
of the notice of motion. Such discretion must,
however, be exercised judicially. To do so, it is, in

my view, important that the court bears in mind the
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purpose of a judicial management order. . Im the

deciéion of Millman, N.O. v, Swartland Huis .

Menbleerders BPK 1972(1) S.A. 741 Baker, A.J. stated,

at page 744B;: -

"The objectives of a judicial
management order are to postpone a
ligquidation of a company which is in
difficulties and to provide g2 moratorium for
that company for a period long enough (it

"~ can be either a period fixed by the court or
an indefinite period) to enable that company
to meet its obligations and to become a
successful concern."

From the above cited passage in the decision of

Millman. N.O v.' Swartland Huis Menbleerders BPK

1972(1) S.A. 741 there can be no doubt that the

purpose of a judiqial mapnagement is to preserve, and
not destfoy, a company which'ﬁs capable of becoming a
sucéessful‘qoncern. In the present proceedings, the
-applicant eeéka leave to sue the lst Respondent, which
is. a company under judicial managemeﬁt'ordera, for
'lcanéellatioﬁ of the lease agreement (annexure "F") and
the latter’'s ejectment from ﬁhe place on which it
conducts businesa vii. "Victoria hotel" premises.
This is a drastic action against the lst Respondent. -
If the applicant were to 6btain judgment, the 1sat
Respondent would obviously be unable to carry on
business with the inevitably result of abortiﬁg the
purpose of the judicialhmanagement drder. To succeed

in such a drastic move against the lst Respondent, the
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applicant must, in my opinion, satisfy the court that
the former has no chance of trading out of its

financial difficulties.

As it has been stated, éarlier.in this.jﬁdgmentf the
"ground upon which the applicant seeks leave to sue the
lat Respondent for cancellation of the lease agreemeﬁt
(annexure "F"} and ejectment from the "Victoria hotel"
premises is that the latter has breached the
conditions of the lease agreement. There is ﬁo
allegatioh in the applicant’'s affidavite that the ist
Respondent, admittedly a company under judicial
management orders, is incapable of trading out of’iés
financial difficulties and has, therefore, no chance

of becoming, once more, a successful concern.

In the circumstances, I am unable to find that
the applicant has made out a case for the relief in
éaragraph 1 of the notice of motion. Consequently, I
come to the conclusion that the point_ig limine was
well taken end ought, therefore, to succeed with costs

{of two advocates) to the lsf Reaspondent.



It ie accordingly ordered.

-B.K.| MOLAIY
JUDGE

26th September, 1995,

For Applicant : Advacates ! G.H. Penzhorn S.C.
‘ ' R.P. Jefferys

For lst Resgpondent: Advocates : S. Alkema S.C.
~ S. Alberts
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