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~ CIV/APN/243/90

IN THE HIGH COURT OF LESOTHO

In the Application of:

WILLIAM JAMES LEMENA

¥ L3

and
REGISTRAR OF THE HIGH COURT .... 1st Respondent
ATTORNEY~GENERAL ......... .. 2nd Respondent

{

Pelivered by the Hon. Mr. Justice B.K. Molai

The applicant herein seeks an order, againet the

Applicant

on the 9th day of August, 1995.

¥

Respondents, framed in the following terms:

"1.

(a)

(b)

f

Dispenaing with the period of
service of this application on
the grounds of its urgency,

That a Rule Nisi be issued
calling upon thé "Respondents to
show cause (1f any) on a date to
be determined by this Honourable
Court why the following order
should not be made abaolute:

the lst Respondent should not be
restrained and interdic¢ted £rom
interfering with the applicant’s
dutiea by distributing the court
procesges toc the applicant’s
agsiatants;

the applicant should not be
gallowed, in the mean time, to



proceed with hias duties of -
uplifting the court proceseses

" from the above Honourable Court's

", Registry and diatributes the same
at his own discretion to his
assistanta.

(c} the lst Respondent should not ba
ordered to pay the ccsats of thisa
“application.

3. That prayer 2({a) and (b) should

: operate with an immediate effect“
a8 an interim order; .

; {;, Granting such further end/or

' alternative relief as the above
Honourable Court may deem fit."

The application was granted only in terms of
prayer 2 i.e. not prayers 1 and 3 of the notice of
motion; The return day was fixed as the 15th October,
1990. The Respondents intimsted intention to oppose.’
confirmation of the rule. Affidavita were duly f£iled

by the parties.

It ie worth mantlonzng that after several
axtensione of the return day, the matter was. fipally
placed before my brother Lghohlé,-J. for hearing when
the applicant filed a nocicg_of motion in which he
moved the court that the juageiéhould recuse himself.
The notice of motion was not oppoaad and Lehohla J.
_accordxngly racuaed himself. - The matter was E;nally'

placed before me for hearing.

"It may likewise be meﬁtioped, at this juncturs,

that in their anawering effidavits, the Respondents
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intimated intention to raise, at the hearing of this
matter, certain points, ip limipe., That was, however,
not pursued at the commencémant of the hearing of this

caae and I need pnot deal with it now.

In as far as it is relavant, it is common cauase,
from affidavits, that on 2nd.October, 1986. the Chief
Magietrate appointed, purportedly in terms of the
provisiona of section 12 of the Subordinate Caourts
Ezgglamgéigg 58 of 1938, the applicant as messengsr of
the Maseru Magistrate C(ourt subject to certain
¢conditione. The appointment was, on 12th November,
1986, approved by the Registrar of the High Court who,
on the same dey, alsc appointed the applicant as
deputy sheriff, of the High -Court. The abplicant'a
cou;itiona of appointhent as meaaenger.of the Maseru
Magistrate Court vere to apply,. mutatis mutapdias, to
‘his appointment as deputy sheriff of the High Court.

The conditione were as follow:

" Mr. William James Lemena 1is
heraby appointed in terms of -sec,
12 of the Subordinate Courts
Proclamation 58/1938 as Messenger
of tha Court for Masaru dia;rictu

. His appointment ie for five (5)
years subject to the K following
conditicopa:-

1. That the security of M2,000 (two
thousand Maluti) lodged with the
Standard Bank be not uplifted by
him for thise period.



2. The remuneraticon attached te the
poat is as eet out in Table B of
the sacond gnnexure te the
Subardinate Court Rules, to the
said Proclamation. ’

3. That he faithfully end
afficiently execute his duties ap
prescribed by the Subordinate
Court Rules. :

4. That he employa sutficient -
aggiatants and allocates and
aupervises their work to ensure
efficient service and/or
execution of processes of court.
Such eesigtanta shall be perasons
of integrity and shall be subject
to the approval of the chief
magistrate but shall otherwise
remain under firm control and
supervieion of the said Mr.
Lemena who shall always remain
vasted with the powar to suapend
or dismiss the said asmsiastance
(aic}).

5. That the contract will take
effect from lat November, 1986.

(Signed)-ALﬂ*_ﬁssaii‘ 2/10/B6

Chief Magistrate

Approved by:

Signed) N, Lethunya 12,11.886
Regiatrar of the High

Court .

is hereby sppointed as deputy sheriff of the
High Court and Court of Appeal. :

The conditions of appointment set out

above shall, putatip mutandig apply to Mr.
Lemena in respect of the exaéution of hia

duties ap deputy sheriff of the High Court.
and of the Court of Appeal.

{8igomed) N. Lethunya, 12.11.86 )
Registrer of the High Caprt."
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The applicant eméloyed} pursuant to his purported
appointment as messenger of the Maseru magiptrate

court and deputy sheriff of the High Court, five (5)

" personse as "Asajstant Court Messengers", whatever that

meane, directly responsible to him, in the ssrvice of
.couft procﬁsuas igpued out of the Maseru magistrate
court, the High Court and the Court of Appeal,. ’He had
since been the sole person responsible for allocating
to the "assistant court messengera" coutrt procesgses

for service.

However, at a meeting held on the High Court
premises, on 31st August, 1990, the Registrar of the
High Court {(one Miss Ramahloli) teld the applicant and
his "assistant Court Messengers" that she had decided
to take the responsibility of allocating High Court
proceases to them from then onwardﬁ. Despite the
applicant‘s objection to the move, the Registrar of
the High Court did neraelf_carré out the duty of
allocating the court processes to him and his

"apsistant court messengers”.

On 5th September, 1590 the applicant caused &
letter (anﬁgxure WJL3) to be addressed to Vthe
Registrar of the High Court. It was copied to the
Chief Magistrate, the Secretary of the Law Soc}ety.and

the Senior Clerk of Court.. In that letter, the’

applicant informed the Registrar of the High Court
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t%at th; decision ah; had taken at the méating of 318t
August, 1990'was uajuat and should not, therefcre, b§
implemented. There was ﬁo respé#se froﬁ the cffice of

“the Registrar of the Righ Court. Comsequently, the
apﬁlicant'approached his éttgrney of record who, on
l4th Septembar, 1990, addresaea a letter to the -
Registrar of the High Court. The letter reads, in

part: _ '

"re: onm r. )-.]

Woe refer to the abovementioned matter and we
wiah to inform you that we are herein acting
on behalf of Mr. Lemena, the deputy sheriff
vf the High Court as well as the Mesaengar.
of Court for the Magistrate Court. o ;

Cur instructiona are to inform you that"
the office of the Registrar has taken upon
itmelf to wseize from Mr. Lemana powers '
veated in him in. termg of his latter of

. appointment datad the lat November, 1986.

In terms of the aaid 1ettar, Mr. Lemena
ie the sole appointed deputy sheriff as well
as the messenger of court and his powers are
to employ his deputies who are directly.
reaponaible to him end to allocate to them
and to superviee their work to ensure
efficient service. '

We confirm that by taking these powers:
‘from Mr. Lemena is a direct contraventidn of
the provieiona of his 1etter of appeintment.

You are £ur:her adv:aad that Mr. Lamena
a8 the only appointed deputy sheriff and the -
mesasnger of court has furnished a security
to the High Court in terms of the rules that
his security covers his assistant, they
cannot serve any processes which are not
issued by Mr. Lemena tc them. : -

Ouy instructiona are, .therefore, to
inform ‘you that you should immediately
desist from distributing processes to Mr.
Lemena’s assistants if you continue to do ao



we will be obliged to apply to the High
Court for an interdict,

Youras faithfully,

S5gd N. Mphalane
N. Mphalanse & Co."

There was no reply, from the office of the
Registrar, to the above c¢ited letter. In the
coatentiocon of the applicant,' ths action of the
Registrar was an interference with the rights
conferred upon him, in tarme-of his (applicent’s)
letter of appointment. She sahould, therafore, be
interdicted as a matter of urgency. Hence the
institution of the present proceedings for an order as

aforesaid.

On behalf of the Respondeats, Gugu Sello and
Baholo Leseuyeho, the Acting Deputy Registrar and the
Apsiptant Registrar of the High Court, feapectively,
deposed to anewering affidavits ip which they denied
that the applicant waes appointed the sole deputy
sheriff. They averred that it had come to the ootice
of the office of the 1st Respondent that the applicant
was, Jinter alia, causing seriocus dalafa and
diascrimination in the service of court processes. As
proof thereof, they attached letters of complaints
from the offices of attorneys Du Preez, Liebetrau & Co

and Harley, Morris & Co.
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Due to his failure to perform faithfully,
diligently and efficlently the duties he had besn
appcinted for, the office of the 1lat Respondent
decided, thersfora, to curtail the applicant's duty to
uplift the ﬁigh Court procaases‘for service, The
deponents denied the applicant’'s contention that the
decieion of the 1lst Reaspondent wes an interference
with any rights of the applicant and that she should,

therefore, be interdicted.

The deponents do not,‘ in their anawaring
affidavits, saem to dispute that the applicant was, an
12th November, 1986, appointed the messenger of the
Maseru Magistrete Court. What they diepute is the
applicant’s appointment as the sole deputy shefiff of

the High Court apd the Court of Appeal.

It may, however, be noted that the appointment of
the applicant as messengsr of the Maseru Magistrate

Court, was purportedly made in terms of the provisionsa

of 5. 12 of the now repealed Sykhordinate Courte
Proclamation 58 of 1938 which wes the applicable law

at thes time. The section read:

P12, The written raturn of a mesaenger
or any person authorised to
perform any of the functions of
the court shall be prima facie

evidence o©f the matter therein
gatated”.
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It will be readily Been fhac the above quoted
section 12 of the Subordinate Court Proclamation 58 of
1938 dealt with the effect of maasenger'a return of
sarvice and had nothing‘tp do with the appointment of
mensengers of court. Section 10 of the Subpordinate
fourts Proclamation 58 of 1938 (as amended) was the
relevant saction fpr the appolntment of messengers of

court. The gection read:

"10. A magistrate may, Bsubject to the
approval of the Registrar of the
High Court, appeint mesaengers
and deputy meassengers of the
court, subject to such conditions
a3 to remuneration apnd tenure of
office as the Registrar of the
High Court may determine."

The appointment of the applicant, as messenger of
court, in terms of the provisionse of section 12 of the
Subordinate C o , aupra, was a nullity
and of po legal force or sffect, for the simple reason
that the section did not empower the chief magistrate
to appoint him (applicant)} aa such. That being so,
the applicant caanot, in my opinion, be heard to say
he wae lawfully appointed messenger of the Maseru

Magistrate Court.

It is common cause that pursuant to clause ¢ of
hig conditions of employment, as embodied in his
purported letter of appointment, the applicant

engaged, as "assistant court measengers”, certain
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poople viz. Maasienyane, Matete, Kepanyane, EKotele,
Ngosa, Peleha and Malefanse. It is to be noted,
however, that the above cited section 10 of the
Subordipate Courts Proclamation 58 of 1938, which was
the law applicable at the time, made no provision for
the appointment of "assistant court messengera” or
deputy messengars by the applicant who was admittedly
not a magiatrate. What the law provided was the
appointment {with the approval of the Registrar of the
High Court) cof mesmengers and deputy messengers of the
court by a magiptrate, The engagement, by the
applicant, of the five (5) people as "asgistant court
messengere”, was, therefore, in conflict with the
provisions of the relevant law, npsmely section 10 of

the Subordipate Qourts Proglamation 58 of 1938, It

could not, for that reason, be valid.

Altbough, in their anewering affidavita, the
deputy Registrar and the agsistant Regietrar of the
High Court denied that he was appointed the deputy
sheriff of the High Court and the Court of Appeal,
proper reading of his letter of appointment leaves no
doubt, in my mind, that, on 12th November, 13986, the
applicant was go appointed by the Registrar of the
High Court., The salient queation that arises for the
destermination of the court is, however, whather or not

the Registrar of the High Court waa empowered to
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appoint, as she did, the applicant as the deputy
sheriff.

It is mignificant to note, in this regard, that
rule 2 of the Rules of the High Court of Basutoland.
prescribed by the High Commipsiocner’s Notice 8 of 1941

provided, in part:

"2, ....."pheriff" shall mean the
Regiatrar of the High Court, and
shall be deemed to include such
Deputy Sheriff or Deputy Sheriffs
as he may from time to time
appoint."

The Registrar, as the sheriff of the High Court,
was, tharefore, empowered, in terms of the provisions

of the above cited rule, to appoint Deputy Sheriffs,

The Bnlag.gg rhp High Court of Paputcland prescribed
by the High Commigeioger's HNotice B8 of 1941 were,

however, repeasled and replaced by the Hiah Court
RBules, 1980 of which rule 1(1) provided, in part:

) "1(1) .+.."registrar"” shall
. mean the Registrar
appolntsd in terms of

the High Court Act of

1978 and shall include

any assistant registrar

duly eppointed ams such.

*asphariff"™ shall mean
the person duly
appolnted as sguch and
shall include any
deputy sheriff duly
appointed- apd
asaiatanta ta the
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sheriff or deputy
sheriffsg."”

It is to be noted that although they provided how
the Registrar and the Apsiatant Registrar of the High
Court were appointed, the Hiah Court Ruyles. 1980 made
no provision ae to how or by whom the Deputy Sheriffs
ware to be appointed. The rules merely defined the
term "sheriff". They did nat empower him to appoint
his deputies and/or eassistants. Consequently, the
High Court Rules, 198¢ were amended, in terms of the
provisions of section 2 of the Leaal Notice Numhker 32
Qi__liﬁaf by deleting, in rule 1{l} thereof, the
definition of the term "sheriff" and substituting the

following:

"vaheriff" means the Registrar of

the Hiogh Court, Deputy Sheriff(s)

and apsistant Deputy sheriff(s)."
The above cited rule 1{(l} of the Hiagh Court
Ruleg, 1980 {as smended) agein merely defines the term
"sheriff* as meaning the Registrar of the High Court,

Deputy Sheriff{s) and Assistant Deputy Sheriff(s).

Unlike rule 2 of the now repealed Rules of the High

Court of PBasutoland prescribed by the High
Commjmpioner's Notice 8 of 1941 it doees not empower

the Regimtrar, or the Sheriff of the High Court,ltc
appoint Deputy Sheriff(as). I am not aware of any

other law that empowers the Registrar, or the sheriff
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of the High Court, to appoint another peraon &s deputy

sheriff. Nor have I hesn referred to any such law.

In the circumsatances, it can only be assumed that
- when, on 12th November, 1986, s2he sappoianted <the
applicent as Deputy Sheriff, the Registrar of the High

Court was relying on the provielonsg of rule 2 of the

Ruleg of the High Court of Bagytoland preacribed by
the High Commigeioper‘s Notice 8 of 1941. That law

had, bowever, bheen repealed in 1980 and was,
therefore, no longer applicable in 1985, The
Registrar of the High Court could not, io my view,
properly rely on a non-exietent law for the
appointment of the applicant ae deputy sheriff. The
question I have earlier pogsted viz. whether or pot the
Regiatrar of the High Court waa empowered to appoint,
as she did, the applicant as Deputy Sheriff must,

therefore, be ansgwered in the negative.

in the premises, 1 come to the coanclusion tﬁat
this application ought not to succeed, It is
dismigsed and the ruls accordingly diacharged, In tﬁe
diperetion of the court, the partiee will bear tﬁeir

own cosets.
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The Regilistrar of the High Court is to bring this
judgment to the attention of the Hon. the Chief

Justice as a matter of urgency.

B.E MOLAT
JUDGE,
Gk Auguat, 1995.

For Applicant: Mr. Matoocane

For Reapoandent: Mr. Ho!_:api.



