CIV/T/214/94
IN THE HIGH COURT OF LESOTHO

In the matter between:

TLALT LEFETA ; PLAINTIFF

and

ATTORNEY GENERAL © DEFENDANT
RULING

Delivered bv the Honourable Mr. G.N. Mofolo,
Acting Judage, on the 2lst dav of July 1935
In this matter it appears that the police seized motor
vehicle registration No. E 1994 subiject-matter of this eaquiry

on an allegation of the wvehicle beinag stolen.

Havina been chargqed the plaintiff was acquitted on all
charqes that were br_c?uqht against him and the court ordered that.
the vehicle aforesaid be released to the plaintiff. Apparently
despite the aforesaid order the police have refused to release

the vehicle in terms of the court’s order.
As a result of the said police refusal to release
plaintiff’'s vehicle plaintiff has issued summons against the

defendant claimina:

{a) Damages in the sum of M60,000-00,
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(b} Interest thereon at the rate of 18.25% a tempora morae,
{(c) Costs of suit and

(d) Further and/or alternative relief.

When, on 14 July, 1995 the matter was about to proceed both
counsel for the plaintiff and defendant intimated that thevy
wished to have a special case, sometimes called a stated case,

adijudicated.

The point of law to ﬁe adiudicated or decided was said to
be:

Whether -the fact that the Magistrate’s Court released .the

vehicle to the plaintiff this meant that the vehicle was

plaintiff's in law.

By aqgreement a Blue Card ({(Reqistration Boék) issued tao the
plaintiff in terms of Road Traffic Act, (Section B8) 1981 was

handed in and marked Exhibit "“A",

I must on the onset exXpress my disapproval of the wavy some
of these applications are made to court potwithstanding the fact
that the law allows points of law to be taken at any staqe of the

proceedinas.

Section 32 of the High Court Rules admits of special cases
being taken and in content it is substantially the same as the

format rroposed in Amler’'s Precedentas of Pleadinas 4th Ed.
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by Harms ».293. 1 do not subscribe to the lax and casual manner
in which some of these avvolications are brought to court for
deciéion notwithstanding there being precedent for their

formulation.

Be this as it mav, whenever there is an order of court, it
is expected that such order will be observed by those who are
affecte;d_ by it; failure to observe orders of court ig frowned
upon by the courts for the simple reason that such an attitude
is fraught with undesirable conseguences as is may lead to others
taking the law into their hands. In particular the volice are
themselves law-enforcers and it is unheard of to be told that
police do mot abide a court order as has been claimed in this

casze.

;f. after the release of a vehicle the police feel thev have
some other unfinished business concerning the vehicle, they must
Drocéed post haste to charge: if thevy don’'t charge., they can have
an order to stav pending their investigation or appeal against
the order of the court for its reversal. Thev can’t refuse to
release simply because thev are police for such an attitude is,

in mvy view, contemptuous of the court’'s order.

I have in other cases expressed my view in matters relating

to vehicles seized by the police to the effect that:
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(a) whea police have seized a vehicle intended to be used ~
~as an exhibit in a pending trial such vehicle mu‘st be
delivered to the Clerk of Court or Reagistrar of the

High Court as the case may be.

(b) once the vehicle has been delivered to the Clerk of
Court it is outside police control and awaits to be
disposed of by the Presiding Officer at the end of the

trial.

(c) that although the vehicle may be in police custody
‘after deliverv to the Clerk of Court. that such police
custodv is technical in that the real custodian is the
Clerk of Court or Req.istrar cf the High Court as the

case mav be.

- gee Sections 55 and 56, especially of the Criminal Procedure

and Evidence Act. 1981.

Criminal vproceedings were definitelv instituted against the
plaintiff and when he was acquitted the motor vehicle subiect-
matter of the trial was at the material time a court exhibit
havina nothina whatsoever to do wit_:h the police; I don’t see how
the policer barrinag a legal action could have availed themselves
of the liberty to refuse releasing the motor vehicle on their own
steam and decline to release a vehicle that was in law not in

‘their custodv.
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1 aaree that the fact that plaintiff won his case" and has
title to the vehicle does not mean that this is a judgment which

prevails against all comers.

For the present at anv rate and until the contrarv is
proved, I hold that the plaintiff is entitled to possession of

the vehicle.

In several cases it was held that notice alone may. be
sufficient to constitute a person a party to a suit and a person
who has been served with notice that his title will be called in
aquestion and who, notwithsatanding such notice, neglects to
intervene, may be bound bv the judament. see Paarl Pretoria GM
Co. Ltd. v. Donovan and Lanaglaaate Roval GM Co. 3 SAR 56: Paarl

Pretoria GM Co. V. Donovan Wolff No.3 SAR 93.

1 understand the ratico of these cases as meaning that if
defendant or anybodv challenged plaintiff's title he should have
served plaintiff with such notice and rvlaintiff desvpise service
and notice thereot neqlectj;nq to intervene he would thereby be

bound by the judament. :

Mr. Mclapo for the defendant has said that there is evidence
that the vehicle belonas te cne G.N. Grozier. Whenever vehicles

are stolen. they are subiect-matter of extensive publication by
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the police and I am wonderina whether or not th:':s Grozier was a
witness in which the plaintiff was charged of the theft of this
vehicle and whether if Grozier was not such a witness why it has
taken the police so lona to charge thouagh. ostensibly, it is

clear why they have not preferred a charge and haée waited for

the plaintiff to institute a claim for damaaqes.

Although I am not deciding the iesue, it is my view that
where a litigant knowing that his right is subiect-matter of an |
Eu‘der adverse to hips interest, remains silent fo-r a reasonably
lona vperiod of time, such a litigant would bv ordinary rules of
eatoprel be estopped from claiminag a right to such propertv.

I am much worried bv the fact that when an order was made
for the release of this vehicle there is no evidence that there
was an adverse claim, Even ifythere was such _-ﬁ claim that it
took such a long time to surface or rather was activated by
plaintiff's claim bothers me. My view is that the order of

court should first have been abided by and thereafter the law

“u

could have taken its course.

To allow the status dguo to prevail would be not only to
rubber-stamp but to agive credénce to an illegalitv. This
vehicle must therefore be released to the plaintiff as it should

have been in terms of the court order.:



Accorcingly the point 0f Law raised 1is decided iun favour of
the plaintiff to the extend that the vehicie will remain his

uptil the contrary has beso proved and provided that:-

(a) the defendaant at nis expense will have the vehicie
evaiuated, |

{b) plaintiff will not dispose of the vehicle pendiﬁg the
resuit of the action,

{c) the vehicl% having Eeen released co the pléintlff, the
plainﬁltt will make available the vehicle-and prod

-

the same before thils court if and when such an cccasior
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arises.
This ruiing 1s withourt prejudaice to a claim which plaintaiii
hhas instituced against che vefendant and wiiich action wiil now

proceed 1n the normal way.

Costs will be costs in the triai.

Acting Judge

19th July, L194L.

Vor Plaintitf: Mr. Matantica
For Defendant: Mr. #olapo



