CIV/A 433793

IN THE HIGH COURT OF LESOTHO

In the matter between

ATTORNEY GENERAL APPLICANT

and

PHAPANO KHANYAPA

1ST RESPONDENT

BAHOLO LESENYEHO (MAGISTRATE) ZND RESPONDENT
JUDGEMENT
liverad by the Honourabl ¢tin udge Mr. T apath

On the 6th November 1993, the Applicant obtained a Rule

on_the 15th dav of February, 1994

Nisi, containing the following terms

ul

A Bule Nisi 18 herpby 1ssue against the respondents

returnable on 15th November 1993, to show cause

any

(c)

Thae Officer Commanding or any designsted
police~officer shall not be authorised by
this Court to seirze forthwith a firearm 7 65
gseri1al number 655017 Auto Pistol Brono 1n
the possession or control of the 1st
respondent and retatn it 1n polite custody
until! its produyction in CGourt as an exhbait
in the preparatory exsminatron relating to
CR 393/90 and thereaftar to be dealt with 1n
accordance with law



{d} Costs of suit only in the event of opposing
this application

{e) Dispansing w:ith the Rules of Court and the

normal practice and procedure regarding form
and service on the grounds of urgency "

The Respondents were duly served and the 1st Respondent then
filed an answering affidavit while the other Respondent did not
The Applicant filed a Replying Affidavit The 2nd Respondent
vill presumably abide by this Court's final jodgement in this

matter

It 15 common csuse that the first Respondent and his son
Masitha were charged with murder A Preparatory Examination had
been held and was pending at all material times The proceedings
nad been carried on under cese number CR 393/90 of the

Magistrate's Court of Maseru

Sometimes in August 1992, a firearm Auto Pistel Brumo,
Calibre 7 65 Serial Number 655071 was releasad ta the lst
Respandent This firearm 13 alleged to be the murder wespon
It 1s the circumstances of the release of the firearm which have
Biven rise to these proceedings Mr Ramodibelil the Attorney
for the 1st Respondent said that the application was misconceived
and ought to be dlsmissed with costs on an Attorney and Client's
scale He made certsain submission 1n support as will he shown

1n this judgment



3
On the 26th March 1992, the lst Respondent filed an
application before the learned magistrate Mr Baholo Lesenyeho
the 2nd Hespondent This was under case number CC 448/92 of that
Court The Order prayed for was amongat others release of the
firearm te which reference has been made hareinbefore The
application was attached to the present procesdings as annexure
"C" to 1st Respondent's Answering Affidavit The application was
opposed Opposing papere were filed Argument was heard 1in
Court The Court eventually ordered for releese of the firearm
It also appears that at the time of making the application the
charge against the 1st Respoadent and his son had been withdrawn
83 long ago as the 26th September, 1991 1t 1s to be noted that
the 1st Respondent's firearm 1s licensed On the 26th October
1993 a Preparatery Examination an the said CR 1393/90 was Lo

commence The accused were hefore Court

It is Paragraphs 15 and 16 of the affidavit Police Off1cer
Sebohe Sakoane (Sakoane) which correctly captures the meood and

the concern of the Applicant {i1f 1t 18 to be beltiasved)

ll15

On the 26th October, 1993 a preparatory
examination 1n the said CR 393/90 was to
cCOmmence Five minutes before the Court
proceadings wvere to take-off the publz:c
prosecutor 1in the matter, BUANG MOTHAE was
informed by me that the fairearm, Lthe 3subject
matter hereot. was released to the 1st Respondent
on the order of the 2nd respondent She was



astounded
16

Consequently, the preparatory examination could
not be properly conducted without the presance of
the firearm and the proceedings had to be
adjourned In fact 1t 1s unimaginable that the
proceedings will ever ba continued in the absence
of the firearm The absence of the firearm has
wreaked havoec 1n the smooth administration of
Justice and pulverised the due process of law

I am informed and verily believe that despite s
request made by the public prosecutor, BUAXNG
MOTHAE, the 1lst respondent has refused to

surrendar the firearm to the Crown There 1is,
therafore, a likelihood of the firearm
disappearing, never to be found This 158 Lhe

price the Crown cannot afford to pay For these
reasons I consider this application as extremely
urgant It i1s submitted that the applicant is
justified in having approached this Honourable
Court on urgent ex-parte basis "

Against the history of the matter there 1s absolutely no
reason why Miss BUANG MOTHAE (MOTHAE) (the Public Prosecutoar) had
to be astounded The mest important question 15 Armed with all
the proceedings (which ought to have been in her possessgion),
why was she astounded and only about ten minute before the Court
vas to commence? I find that the conduct of MATHAE 13 difficult
to believe and 15 definitely incredible One Cannot rule out mals
fides This further lends suspicion tg that 1t must have been
a stratagem to jJustify the Applicanti’s coming to this Court
Most probably MOTHAE was covering up for the craticism that
should befall or be directed at the way the matter had previously

baen dealt with To be sxact the criticism would be why the pgun
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had to be released And yet there was nothing strange or unusual
in that matter It was above board Indeed Applicant was
repregented by State Counsel Mr Letsie This 18 even supported
by the fact that this Court refused to have the order concerning
reviev to be secured by Applicant on application for a rule nisa
Even 1f she was not a party to the proceedings she must equally
share the blame (:f there 15 any blame) of her ccllesgues and
fellow prosecutors The Affidavit of Mrs Ntsasa clearly
tndicates (1n her rebuttal and in support of 1st Respondent) that
the suggestion at paragraph 8 of Mothae's Affidavit (about the
glleged disappearance of the Court file) 13 untrue Mrs Ntsasa

would have no reason to hide anything

1 am not persvaded thsat the preparatory examination could
not proceed in the absence of the firearm It appears from the
annexed proceedings that the praparatory examination was able to
proceed on the following day and on the 2nd November 1993, when
the mattar was postponed to the Sth and the 6th November 19923
Even 1f T am wrong on the law, namely that the absence of the gun
would make the proceedings a nullaty, I am not convinced that the
conduct of the Respondent Jjustified the Applicant's coming te
Court This 18 the Courti's cencern now since the question of
review of the proceedings in CC448/92 has fallen by the wayside
This 1s even more 50 where as now, the Public Prosecutor wanis

to play down her role or to feign 1gnorance of what transpired
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towards the release of the firearm 1l do not hesitate to make
a2 defanite finding that MOTHAE and SAKOANF are mala fide and are

gullty of serious non-disclosure

The aslleged refusal of the 1st Respondent to deliver the gun
back for handing in or identification purposes become drfficult
to decide in favour of the applicant when it 1s not recorded in
the proceedings of the preparatory examination 1tsgelf It 1s
alileged that Mr Mapetla, the Chisf Magistrate, was asked to
intervene at one time But this comes out for the first time 1n
the Applicant's replying affidavit and oniy 1n reply to 1st
Respondent's paragraph 15 ! had to reproduce the whole

paragraph to give & correct pieture which 1s self-explanatory

II5
AD PARAGRAPH 15 OF THE FIRST RESPONDENT S AFFIDAVIT

The preparatory examination could not be proceeded
with on the 26th of Qctober, 1993 for identification
purposes It was only on the 27th October safter
further verbal discussions with Mr Mapetla, myself
and Mr Ramodibed:r that the preparatory exsminstion
proceeded and the firearm was produced for
1dentification purpoases This arrangemeat of the
accused producing the firearm was very unsatisfactory
becsuse the prosecutor could not have been able to
praduce 1t as an exhibit and that 1s why I had to
epproach this Honourable Court 1 submit that it 1s
in the interests of justice that the firearm should be
kept by the Crown til] such time that the murder case
against the sccused has reached finality and the
weapon 18 dealt with 1n accerdance with law *



On the basis of my above comments 1 do not find that the 1st
Respondent or his Attorney was difficult or recalcitrant On the
other, hend i1t does seem that there was agreement all along to
have the gun preoduced in Court for identifiestion purposes I
am not suggesting that the agreement was valid 1n terms of the
{riminal Procedure and Evidence Act 1981 What seems most
important 1s the attitude of the people ainvelved Furthermore
it does not appear that at that time there was 8 clear or sharp
disagreement or any amount of insistence on the part of the
Crown Even 1f I am wrong another question still remains to be
addressed? Did the Magistrate have or did he not have the power
to order lst Respondent to deiiver the firesarm to him either &t
the i1nstance of the Public Prosecutor or under a sgsearch and
seizure warrant I believe he had such power The 1st
Respondent argues 1n the circumstances, that this Court had no
Jurisdiction or rather that the application was wrongly bought
before this Court This guestion 15 ainextricably tied yp with
another question Whether the Magistrate was still geized with
the matter of the proceedings an which the firearm was an object

(or alleged murder weapon})

I have taken the view that the maglstrate was still
empowered to order the 15t Respondent to produce the firearm 1t

Court on the risk of belng taken up for contempt of Court should
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he refuse to comply with the Magistrate's Order There was no
reason therefore that entitled Applicant to launch the
application This exercise was an abuse of process of Court
When the totalaty of all ¢ircumstances 1s taken into account

there was no serious cause for the application

I am not so sure thal the Mr Ramodibed1i 18 correct that the
Attorney General ought not to have brought the proceedings in his
name on the ground of lack of c¢apacity That, as 1t was
submitted, 1t was the Director of Public Prosecutions who should
have brought this proceedings on his own behalf I think the
matter should be looked at in another way This were c¢ivil
proceedings brought on behalf of a government department May
be the Attorney General should have explained further that he 1s
taking the proceedings on behalf of the Directer of Public
Prosecutions Incidentaliy 1n the case number CC 448/92 (the
First Application} the 1lst Respondent did not cite the Director
of Public Prosecutions but the Attorney General I do not accept
this complaint as being significant It was even surmised that
the Director of Public Prosecutions may not even have been
cgnsulted I1f he had been consulted, 1t was submitted, he could
have filed his affidavit in which he indicates his interest
This point should not be carried any further than that It 1s

not weighty and in any event nothing resally turns on 1t
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! do not mccept Mr Mohapi (for Applicants) submission that
because the Chief Justice did not grant the interim order for
reviev of the proceedings i1n CC 448/92 or that because the Order
for review was cancelled, the Ist should not be entitled to an
order for costs I found this untenable In deciding the
question whether the Applicant was entitled to come to Gourt, the
parties counsels had to traverse each and every aspect of the
history, the facts and gubmissions in the proceedings as shown
clearly in Lhe number of 1issues contsined 1n the papers This
was moreso hecause whether one liked 1t or not the velildity or
the effect of the Magistrate's Court’s Order had to be debated
It was 1mpossible to separate the 1ssue of the Order for return
of the firearm without arguing on the effect of the Order or the
later conduct of the public prosecutor, the magistrate and the

15t Respondent

Mr Mohapi submitted that. because at the time of the
hearing of the matter the firearm had alresdy been handed over
by the 1st Respondent to the Magistrate at the Preparatory
Examination the application ought to succeed He further
contends that the 1st Respondent's abiding by the interim fourt
Order 1in handing over the firearm, was evidence of validity or
soundness of the applicetion Not necessarily Did the 1lst
Respondent have any alternative? 1lat Respondent was very wise

to have not refused to obey the Court Order For reasons already
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stated I took the view that lst Respondent's conduct did not
support the argument Neither do I accept that the 1st
Respondent has to have costs awverded sgainst haim The

application wes misconceived The application ocught not to have

been launched

In the premises [ would order that the Rule Nis1 1s

discharged with costs on the ordinary scale to the 1st

Respondent
T MONAPATHI
ACTING JUDGE
Fot the Applicant Mr T | Mchap: (noted by Mr Letsie)

kor the 1st Respondent Mr M Remodibedi (noted by Mr Matooane)



