CIVN\APN\335\92

IN THE HIGH COURT OF LESOTHO

In the Application of :

FEEDEM CATERING SERVICES PTY Applicant
\
FREDEM CATERING SERVICES LESOTHO Respondent

JUDGMENT

Delivered by the Hon. Mr Justice M.L. Lehohla on the
22nd day of November, 1994

On 25th September, 1992 Mr. Harley for the above applicant
sought and obtained a provisional order of liquidation of the
respondent in terms of Section 172{c) read with Section 173{e)(f)
sad (@) of the Companies Act of 1967. The provisional order wasa

returnable on 16-11-92,

In terms of this order Mr H.J.F. Steyn a practicing attorney
in Lesotho but resident in South Africe was appointed a provisional
liquidator with powers set out ip praragraph 6 of the order placed

hefare Court.

Section 172{(c}) provides that a company shall be deemed to be

unable to pay its debts
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nif it is proved to the satisfaction of the
court that the company 18 unable to pay its
debts, and in determining whether a company is
unable to pay its debtu, the court shall take
inte account the contigent and prospective
liapilities of the company".

Section 173 provides that a company may be wound up by court

(in subsection) (e)

"if seventy-five per cent of the paid up share
capital of the company has been lost, or has
become useless for the business of the
company".

(€} "if the company is unable to pay ita debta"

{g) "if the court is of opinion that it is Jjust and
" equitable that the company should be wound up?',

In terms of the applicant’'s Notice of Motion it was urged -

{1} that the respondent be placed under provisional
compulsory liguidation in the hands cof the
Maaster of the High Court of Lesotho;

{2) that a Rule Nisi be granted calling upon the
respondent and all other interested parties to
show cause on the return date why a final order
of Compulsory Liquidation should not Dbe
granted;

(3} that the order be published once in the
"Leasotho Weekly":

(4} that this Order be served at either its
ragistered head office, or alternatively, at
ite principal place of businesas at 3rd Floor,
Carlton Centre, Masery;

{5} that the costeg of this applicatioa be paid out
of the assets of the ragpondent as c¢osts in the
Estate;

(6) that Hendrik Jacobus Rrederik Steyn be and is
hereby appointed the Provisional Ligquidator of
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the respondent in Provjisional Ligquidatiorn, to
take immediate controcl of the Company's aesets
and granting to him the powers pravided for in
Section 1B8(1){(a) and {c} and Section 188(2)(a)
{b) {c) (e) (£) (q) and (h) of the Companies
Act of 1967.

In Section 1B8 it is provided under (1) that

"The liquidator in a winding up by the court shall have
the following powers :-

(a} to execute in the name and ou behalf of the
company all deeds, receiots and other
documents, and for that purpose to use the
company'’'s seal;

{b}y ..... e n e a et -

(¢} to draw, accept, make and endorse any bill of
exchange or promisory note in the name and on
behalf of the company, but so as not, except
with the leave of the. court or the authority
mentioned in sub-section (4) of this section
or for the purpose of carrving on the business
of the company in terms of paragraph (e) of
sub-~section (2) of this section, to impose any
additional liability upon the company".

Under subsection (2) of this section it is provided that

“"He shall have power, with the leave of the
court or with the authority mentioned 1in
subsection (4) of this section -

(a) to briog or defend in the name and on behalf
of the company any action or other legal
proceeding of a civil nature, and subject to
the provisions of any law relating to criminal
procedure any criminal proceeding: Provided
that immediately upon the appointment of a
liquidator or a provieional ligquidator, the
Master may authorise upon such terms as he
thinks fit legal proceedings for the recovery
of any cutstanding accounts, the collection of
which appears to him to be urgent;

{b;} to agree to any offer of composition made to
the company by any dehtor or contributory, and
take any reasonable part of the debt in



(c)

(d)
(e)

{£)

(g}
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discharge of the whole or give reasonable time,
regard being had to the provieions of section
two hundred and forty-gix.

to submit to the determination of arbitrators
any dispute c¢oncerning the company or any claim
or demand by or upon the company;

L R L T e e e I S N R I S S I O L]

to carry on or discontinue any part of the
business of the company in so far as may be
necessary for the beneficial winding up
thereof: Provided that if novpecegpary the
liquidator may carry on or discontinue the same
before he has obtained the leave of the court
or the suthority aforéasid, but it shall not
then be competent for him ae between himself
and the creditors or cpntributaries to charge
the winding up with 'the cost of any gooda
purchased by him unless the same have been
neceasary for the immediate purpoae of carrying
on the business and there are funds available
for payment of the same after providing for the
coat of winding up or unleas the court
otherwise orders; :

in the case of a company unable to pay its
debts, to elect to adopt or to abandon any
contract entered imnto by the Company before
the commencement of the winding up te buy or
receive in exchange any immovable property,
transfer of which has not been effected in
favour of the company: PFrovided that -

(i) if the liquidator does not make his
election within s8ix weeks after
being required in writing to do so,
the person entitled under the
contract may apply by motion to the
court for cangellation of the
contract and delivery of possession
of the immovable property and the
court may make such order as it
thinks fir;

(ii) nothing in this paragraph contained

shall affect any concurrent claim
against the company for damages for
non-fulfilment of the contract;
to determine any leage enteared inrto by the
company as lessee by motice in writing to the
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leasor, aubject however to the following terme
and conditions: -~

(i) nothing in this paragraph contained
shall affect any 'claim by the lessor
against the company for damagea he
may have pustained by reason of the
non-performance of the terms of the
lease;

{(ii) if the liquidator does not within
three monthe of his appointment
notify the leasor that he is
prepared to continue the lease on
behalf of the company, he shall be
deemed to have terminated the leaae
at the end of such three months;

{iii) the rent due under any lease a0
determined from the date of the
commencement of '‘'the winding up to
the termination of the lease by the
liquidator shall be included in the
costs of administration;

(iv) the fact that a lease has bheen
terminated by the liquidator shall
deprive him of any right to
compensation for improvements made
during the period of the lease;

to B8ell, by public auction or otherwise,

deliver or transfer the movahle and immovable
property of the company.

{Sic) (3). He shall have pawar, with the leave of the

court, to raise money on the security of the aessets of the company

or to do

any other thing which the court may consider necessary for

winding up the affairs of the company and distributing its assets,

(4}

He may, with the authority of a resolution of
creditors and contributories, duly passed at
a joint meeting thereof, do any act or exercise
any power for which he is not by this Act
axpressly required to obtain the leave of the
court",
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The applicant relies on a lengthy affidavit of Jeremy Webb who
avers that applicant is a company with limited liability, duly
regiastered as such in terma of the Company Lawa of the Republic of
South Africa, carrying on business principally at the corner of
Evans and Vander Bijl streets, Alrode South, 1450 Alrode,
Johanuneasburg. This company trades as caterers and suppliers of
food. The deponent is authorised to make this petition in terms

of a resolution reflected in Anpexture "A",

The respondent is a company with limited liability, duly
registered as such in terms of the Company Laws of the Kiangdom of
lL.esotho, carrying on businese wprincipally at 3rd Floor, Carlton

Centre, Kingsway, Maseru, Lesotho.

The petitioner {Applicant} is a ahareholder in the Respondent
Company to the extent of 49% of its issued capital. The deponent
Jeremy Webb is alsc a director of the Reapondent Company. To this
extent he holds himself competent to depose to facts relating to
this petition as they fall within his personal knowledge or
alternatively are gleaned from documentation directly under his

control.

In paragraph 3 of the pet%tion the deponent avers that the
Respondent Company is indebted to the petiticner in the sum of

M292,331-213,
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It is averred that the above sum is made up as follows !

{a) Monies lent and advanced to the Respondent
Company on Loan Account., The Court is referred
to a computer ledger print-out dated 22nd
Septemher 1992 a true copy of which is marked
"B", together with;

{b) the sum of M74 000-00 arising from and being
in respect of certain dishonoured cheque No.
518403, dated 30th June, 1992, issued by the
respondent in favour of the petitioner, a true
copy of which is marked "C",

{c}] The Bsum of M22 547-64 arising from and being
in respect of certain dishonoured cheque No.
518401 and dated 30th June, 1992, issued by the

reapondent to the petitioner, a true copy of
which is marked "D".

The deponent J. Webb avers that these funde were loaned and
disbursed to the respondent on Loan Account to provide working

capital from time to time to the Respondent Company, and that these

amounts are repayable on demand.

By way of providing Dbackground to the circumatances
surrounding this petition the deponent indicates that he (J. Webb)
was approached by a certain Mrs. Florina ‘Mamothe Ntlhasinye in
1988, for purposes of entering intao an arrangement, in terme of
which the Peititioner would ragistaer a company of which Ntlhasinye
would be a shareholder. In consequence of some deliberation that
was embparked upon, the Respondent Company was registered on or

about 18th October, 1888,

The deponent averse also that the Petitioner carries on
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businese as purvevors and dispensers of a wide variety of food
stuffe to a very broad market ‘cf consumers through subsidiary

companies in Namibia, Kenya and Dubai and employs around 2300

people.

He further states that it was agreed between the shareholders
that at all times the Respondent’s affaira would be run on a
completely open basis, with £full access to all company records,
documentse, bank accounts, ledgers, bank statemente and customer

details and so on.

The deponent asserts that the arrangement between the
Petitioner and the Respondent was that the Petitioner would support
the Respondent Company from time to time with expertise of which
it has great abundance; financial support, provision of trained
staff in managerial positionas etc. He is emphatic that it was a
specific term of the parties’ agreement that the locans would be

payable on demand.

However according to the Petitiomer, it has become apparent

to it that over recent months, the Respondent Company has been run

by Ntlhasinye in the most reckless and unbusinesslike fashion.

The deponent for the Petitioner goes further to indicate that
the Respondent Company has a bank account at Barclays Bank, PLC,

Maseru Branch. As agreed hetween the parties, so says J. Webb, the
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signing powsrs would devolve on'four individuals, any two of which
could sign. The Court has accordingly been referred to Annexture
"E" dated 20th December, 1989, setting out the arrangement referred
to in this paragraph. This lefter or anpexture "E" ia signed by
M.D. Maree who is said to be a director of the Petitioner.
Annexture "E" bears the names and specimen signatures of Ntthasiove
{who was Chairman at the time} M.D. Maree (Managing director) and

other directors J. Webb and W. Rolton.

The deponent indicates tht the Respondent’'s affairs were
basically managed by the Petitipner through personnel seconded to
it from time to time, in key pgeitions. He says that Ntlhasinve

after being chairman for a while has recently bscome the Respondent

Company’'s Managing Director.

J. Webb informs the Court that through discussions held
between him and Ntlhasinye from time to time and in more
particular, very recently. it has become evident te the Petitiovner
regarding the affairs of the Respondent Company, that :-

(a) the respundent is tradiog under insolvent

circumstances;

{b) the respondent is unable to meet its day to day
running expenses and ie commercially insolvent;

{c) certain affairs of the Respondent Company have
been conducted on its behalf by Ntlhasinve in
a fraudulent manner.

The deponent attempts to illustrate the above set of unsavoury
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circumstances by pointing out that on 21st September, 1992 the
Petitioner received through Mr. M.D. Maree a letter telefaxed from
Barclays Bank PLC marked here as "F" containing the followinug

information :

"We refer to the Special Resolution voted at
the meeting of the Board of Directors of Feedem
Catering services {(Lesotho){PtyiLtd., held in
Maseru on the 15th September, 1992,

This Special Resolution authorisea present
Managing Director Mrse. F.M. Ntlhasinye to
operate and sign the account ian our books as
aole signature.

Please confirm to uas that you will no longer
sign on the account which is to be operated by
the one and only signature of Mrs. F.M,
Ntlhasinye.

(signed) R.H. Fenech ~ Senior Manager™".

J. Webb says that he, together with M.D. Maree and A.D.
Conatandakis who are all coincidentally directors of the Respondent
Company, were absolutely shattered to receive the above letter
telefaxed to the Petitioner by Barclays Bank and explains why
receipt of that telefax had the said effect on those other

directors.

He explains that :-

{a) the Petitioner has bgen placed in possession
of a copy of a letter addressed to Barclays
Bank, by the Respondent's Ntlhasinve, dated
17th September 1992, encleosing a copy of the
so-called "Special Resolution” dated the 15th
day of September 1993.
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The letter and “Spécial Resclution" are
referred to respectively as "G1" and "G2".

{b) the Petitioner, as a 49% ehareholder in the
Respondent Company, was not a party to the
paseing ¢of this so-called Special Reasolution

{c) This document, according to the Petitioner,
constitutes nothing lees than fraud, as against
the Petitioner shareholder.

(d) A Special Resolution may only be passed, in
terms cf the Lesotho Companies Act, after the
fulfilment of conditions laid down in Section
106{(1) of the Act; regding :-~

"A resclution shall be a special
resclution when it has been passed
by a majority of pot less than three
fourths of such Qembers eatitled to
vote in person or by proxy, at a
qeneral meeting ‘of which not leas
than 21 days’' notice has been given,
specifying the i%tention to propose
the regclution, as a special
regolution and the terms of the
regsolution, and at which members
holding in the aggregate, not leas
than one fourth of the total voates
of the company are present in person
or by proxy"

J. Webb accordingly brings to the court*s attention that the

Petitioner was neither -

(i) placed on notice by the other shareholder as
to its intention of passing the resclution,

nor {ii) given notice of 21 days sgspecifving the
intention teo propose the resolution, nor any
details of the regolution,

nor{iii) given an agenda notice of any description npor
a venue at which such meeting would take place.

The Petitioner accordingly directs the Court’'s attention to

the reality that the dAocument "G2" bearing Ntlhasinye's signature
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was apparently presented to the lLaw Office on l6th Septemher, 1992
for registration as a "Special Resolution". The Petitioner further
indicates that im so doing Ntlhasinye did not only pass a
fraudulent resolution, but has in fact uttered it to the Registrar
of Companies as a genuine document aud genuine Special Reasvlution.
The Court was referred to the provisions of Section 298 of the
Companies Act of 1967, read with Sections 299 and 300 dealing with
the consequences of directors and others raising false atatements

and documents. The Petitioner therefore is of the view that prima

tacl

there is a case of breach of at least Sectiones 298 and 300

of the Lesotho Companies Act of '1967.

Section 298 providea that

*

“"{1) Every officer of a company or external company or
any other person emploved generally or engaged for gome
apecial work or service by the company or external
company who makes, civrculates ar publishes or conc¢urse in
making, <circulating or publishing any certificate,
written statement, report or account in relation to any
property or affair of the company or external company
which ie false in any material particular, shall, subiect
to the provision of sub-section (2) of this section., be
guilty of an offence and liable on convicticon to a fine
not exceeding one thousand rand or to impriscament for
a period not exceeding two years or to both such fine and
such imprisonment.

{2} In any prosecution under this section it shall be
a defence if it is proved that the person charged had,
after reasonable inveatigation, reasonable qreouad to
believe and did believe that the astatement, report or
account was true, and that there was no omission to state
any material fact necessary to make the ststement as set
out not misleading".

Section 299 preovides in part that :-
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"Where (a) a person is convicted .......
or _

(b} in the course of the winding up
or judicial management of a company
it appears that a persoa -

{i) has been quilty of any
offence for which he is
liable (whether he has
been convicted or aot)
under Section 275; ar

{ii) has otherwise been
guilty while an officer of
the company of any fraud
in relation 'to the company
or of any breach of hias
duty to the company; the
court may make an order
that, that c¢ourt, be =a
director of or in any way,
whether directly or
indirectly, bhe concernsd
or take part in the
managemeut of any company
or any external company,
for such period as may be
specified in the
ordec...."

Section 300 provides that -

Any pereson who conceals, destroys, mutilates, falsifies
or makes or is privy to the making of any false entry in,
or with intent to defraud or deceive, makes or ig privy
to the making of any erasure in any register bock
{including any minute book), security, account or
document of &sny company or external company, shall,
unleaes he satisfies the couyrt in each case that he had
po intention to defraud or deceive, be gquilty of an
offence and shall be liable on c¢onviction to a fine not
exceeding R1000-00 or to imprisonment for a period not
excaeding three vyears or fto both such fine and such
imprisonment".

The Petitioner’'s deponent basing himself op the above~quoted

sections taken along with the documéents referred to above urges the
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Court to the view that it would prima facie appear that criminality
may be involved with consequences affecting Ntlhasinve who signed
the letter of 17th November, 1992 addressed to Barclays Baank PLC:
and whose signature also appears upon the so-called "Special

Resolution” dated 15th September, 1992. See "G2".

In this posture of events the Petitioner addressed Annexture
"H" to the Senior Manager of Barclays Bank PLC drawing to the
Senior Manager’s attention the fact that all chegques reguire two
signatures in terms of the Articles of Association and Resolutions
both lodged with the latter’s bank. The Petitioner further
informed the Senior Manager that because the other directors were
not informed of the board meeting held on 15th September 1992 they
ware no party to the Resolution, thus the arrangement requiring two

signatures should perforce remain.

The Petitioner through J. Webb has alerted the Court though,
to the fact that it has happened on occaasion that the Petitiouner
has allowed cheques to be issued by the Respondent Compauy, against
the single sigpnature of Ntlhasinye ounly in circumstances where the
Petitioner has given prior written authorisation to Barclays Bank
PLC to deal with such cheques. The Petitioner =says that
circumstances requiring this departure from the norm were not only
special but were very few indeed. Circumstances leading to this
departure are said to have arisen as a result of practical

impossibility to sign cheques from Johannesburg in emergencies.
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J. Webb accordingly stated that the mandate given by the
Respondent to Barclays Bank PLC, has nsever been disturbed by the
signatories of the Respondent Company except on coccasions refesyred
to above. These are occasions specifically aagreed to by J. Webb
on behalf of the Petitioner who is a shareholder and creditor of

the Respondent Company.

The Court has been informed that under normal circumstances
the Respondent’'s cheque book is sent to the Petitioner’s office in

Johannesburg for a second signature.

The Petiticner bemoams the fact that the Maseru Butchery eand
Cold Storage (Pty)Ltd, a consisteant supplier and one of the
Respondent’'s major creditors has called up the funds due, owing and
pavable to it in the sum of M269 166-52. In this regard the
Patitioner refers the Court to Annexture "I" the Affidavit by J.D.

Meiring.

In paragraph 3 at page 4% of the record Meiring says

"The Respondent has enjoyed credit facilities from my
company cn the basis that all deliveries are paid for
within 30 days of date of delivery. The Respondent
Company has exceed (@ic) ita credit terms with my
Company. and regrettably, is now indebted to my Company
in the sum referred to above - (M269 1lB&6-~52}"

"I have demanded repavyment. of the abuve mentioned funds
from the Respondent Company, whose officers and employees
have informed me, that it is unable to pay the said
amount” .
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The Petitioner has also attached "J" a copy of a telefax from
I & J Ltd one of the suppliers whoe informed the Petitioner that I
& J Ltd has had to withdraw its support to the Respondent and would
no longer supply it with foods because of rthe Respondent’'s
inability to pay I & J Ltd an amount of M287 452-~-00 due, owing and

payable as at 2lst September, 19%2.

The Petitioner, accordingly wishes to persuade the Court to
the view that prima facie, the Respondent is in grave financial
difficulties and ex facie the dishonoured cheques, has no fuands in
ics ac&ount toc meet ite day to day running expense, saving nothing
about jite ability to redeem the amounts owing to only three cof its

creditors consisting of

(a} the Petitioner in the sum of M292 331-22

{b}) The Maseru Butchery and Cold Storage Pty Lta
in the sum of M269 166-582 and I & J Ltd in the
sum of M287 452-00 all footing up to MB48 949~
75 due and payvable vet all remain unpaid by the
Reapondent.

The Petitioaer also brought to the Court’'s attention thakt sums

of money owed to the Respondent Company by debtors remain unpaid.

In particular a vast sum of M450 000-00 remainsa unpaid by the Roval

Lesotho Defence Force to the Respondent.

The Petitioner feels great anxiety in that :-

(a) as the amount remains unpaid the Respondent
Company’'s poaition begomes untenable, as this
particular customer is & major customer of the
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Respondent Company in Lesotho;

(b) even if this particular debtor pave the
Respondent Company these funds immediately,
which is very unlikely, such funds would fall
under the direct control of Ntlhasinye, if the
Order prayed is not granted.

(c) in the light of the apparent conduct of
Ntlhaeinvye, she is, according to the
Petitiocner's submiassion, a totally
inappropriate person to have the sole signing
powere of a bank account of the Respondent
Company wherein the Petiticner and other
creditors have a very real financial interest.

(d) the Petitioner maiotains that there is no
immediate remedy available to it to cure the
situation where for npno apparent reason
Ntlhaginye’'s conduct has besn rendered
questionable as it evep smacks of fraud. Thus
the only option the Petitioner setiled for was
by way of bringiug thege proceedings on urgent
basis with the houpe that the administration of
the Respondent Company would be placed in the
hands of the Liquidator, under the overall
jurisdiction of the Master of the High Court
of Lesctho.

J. Webb avers that certain cheques have been returned by the
bank on 22nd September, 1992, and that he is in a position to
advise that the only reason there are in fact funde standing to the
credit of the account, at this stage, although meagre, is that

other cheques have been dishoaocooured by the bank very recently.

Indeed perusal of the Current Account Ledgsr for the period
25th Aygust to Bth September, 1992 shows that certain other cheques
have been returned, such as for inastance one for M4,203-60 on 26th

Auguat, 1992; and one for M2,328-68 oo 28th Auquat, 1992,
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The Petitioner has referred to vaast sums of money owing by the
Respondent Company arising from dishonoured cheques ranging from
M171 138-22 through no less than five occaesions to M4 250-00
between 7th August, 1992 and 10th August, 1992. As at 15th August,
1992, the Respondent Company’s Account wae in debit to the extent

of M307 508-80,

The Petitioner gleaned from the Barcliays Bank PLC the
information that this bank has been compelled to dishonour other
cheques drawn on the Respondent bank account For lack of fuads.
Thie factor would have the effect of making creditors favoured with
such cheques to discontinue credit arrangements with the
Respondent, thus placing further preasure on the already untenable

financial position of the Reapondeat Company.

The Petitioner accordingly submitse that the Respondent Company
is unable to pay ite debte in terms of Section 172{(c} read with

Section 173(f) of the Companies Act of 1967,

Section 172(c) says

"A company shall be deemed to be unable to pay its debts
if it is proved to the satisfaction of the court that the
company is unable to pay its debta, and in determining
whether a company is unable to pay its debte, the court
shall take intoc account the cuntingent and prospective
liabilities of the company".

Section 173(f) savys

"A company may be wound up by court 1if the the company
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is unable to pey its debtas"

The Petitioner goes on tqg show that it is a member and
sharefholder of the Respondent company and thus has become
intimately acquainted with the operations of the Respoandent through
the years and therefore is well placed tou advise the court of the
severe deterioration in the Regpondent Company ‘s general activities

over recent months.

Apart from reference to presping cvlaims against the Reapondent
by several creditors the Petitioner takes particular exception to
Ntlhasinye passing a fraudulent "Special Resolution®" to prevent
access to the bank account by the Petitioner, and regards this as

fraud, miasconduct and oppression on the part of Ntlhasiave.

The Petitioner therefore feels that it has last confidernce in
the conduct and management of the Respondent Company’'s affairs and
urges that on this ground alone the Respondent company should be
wound up in terms of Section 173(g) of the Companiss Act of 1967
saying :-

A company may be wound up by court if the court is of

opinion that it is just and egquitable that the company
should be would up”

The Petitioner maintaina that there iAa no reasonable hope for

poesible co-operation in the future duvue to Ntlhasinye’s misconduct

which in turn hags generated loss of confidence ia her integrity,
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bueineps ability, sense of responsibility and capacity to discharge

duties incumbent upon a Directer of a Company in terme of the

Lesotho Companies Act,.

The Petitiocner further complainse of the fact

that vital

information is deliberately kept away from it by Ntlhassinye who,

it is averred, has iagstructed Messrs Colia Ross, P. Mokhethi and

Mr=a. N. Nalane. not to pass information to the Petitioner or itsa

repregentatives as indicated by Aonexture "L" a copy of aa ianteivnal

circular (undated though reference Yo a date in its body indicates

when) but aigned Ntlhasinve.

Apnnexture "L" says

"Please note that effective from today, 24 August,

1992

you are prohibited from giving any information regarding

this company to anybody except with my authority.

Breach o©of this directive will warrant & summary

dismimssal"

{signed F.M. Ntlhasinve).

The Petitjioner ipdicates that "L" came to its possession.

The Petitioner has also attuched a copy of a fax from Lugogo

Sun, dated 23rd September, 1992 marked "M" reading

"You are hereby instructed not to allow any member ot F
C 5 to have accese tao any records or informationo
whatsoever. If you eacounter any problems eanforciung
this, please call me immedisately. They are not allowed

to enter any of our units’
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Regarding the above the Petitioner observes as follows :-
{these annextures) -

{i) conatitute a breach of our verbal
shareholders’ agreement,

{ii)} they coustitute a direct breach of the
provisions cf Section 121 of the Articles of
Agsociation of the Keapondent Company, which
read as follows

‘112 the booka of account shall be
kept at the registered vffice of the
company, or, subject to Section 112
of the Act, at such other place or
places, as the Directors think fit,.

and shall always be open to the
inapection of the directors’'",

The Petitioner’'s charges against the Reepondent Company’'s
delingquent conduct and misdeeds is long iandeed, Through ite
deponent at page 24 of the record it sets out that

"I Ffurther BsBubmit that the motive for this recent

development is mala fide and amongst other things, is

deasigned to place the entire business of the Reapondent
under her (Ntlhasinve's) direct personal control, which

she now treats as her private agtate®.

J. Webb ques further tou surmise that there is a direct link
between these unlawful actions and contents of Aonexture "N" a "Pay
Advice Form" issued by Royal Lesotho Defence Force (RLDF), in
favour of the Reapondent Compapy in tha sum of M481 115-31. The
deponent avers that he is advieed that Anpnexture "N" is the voucher
supportiag the chegque for the above amount which was uplifted by
a certain "Joyce" an emploveg of the Respondent Company, an 9th

September, 1992. The Petitioner’'s attempt to inquire from Barclava
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Bank PLC and perusal of the latest bank statements leave the
Petitioner in no doubt that this cheque has not been paid to the
credit of the only Company bank account auvthorised by the company

directors.

In this posture of events the Petitioner is of the view that
these funds have either been stolen or most certainly been diverted
from the company’'s only legitimate bank account, to another, to the
detriment of the creditors. Further that Ntlhsasinve's misdeeds
constitute a crippling blow to the financial circumstances of the

Respondent Company.

The Petitioner accordingly asubmits that it is iust and
eguitable that the respondent company be wound up, in terms of
Section 173{(gq) of the Compapies Act, as it has no money or
reserves, with which to pay its debts, or meet its day-to-day
running commercial expenses. The Petitioner feels aorely
prejudiced by this state of affairs as a shareholder in the
Respondent company and invites the Court to take into account the
poesible prejudice that members of the public and other Creditors
of the Reapondent Company as well are subjected to by the

Reapondent.

The Petitioaer avers that it has ao security For rhe payvment
of its claim and therefore approsches this Court at heat as a

member of the Respondent to the extent of 49% of its shares as well
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as in itse capacity as & concurrent creditor.

The Petitioner has pointed out that in the arrvangement it
entered into with the Respondent for purposes of samooth running of
the Respondent Company, it secoaded to the respondeat cervtasin staff
with s8pecial s8killa recruited from the Petitioney’s group of
companies. An upnderstanding essential to thia arvaengement was rthaty
the Petitioner would continue to enjoy full disclosure of all

relevant activities of the Respondent Company.

Thus the Petitionér instructed Mr. Sam Baidoo of the firm
Baidoo, Asiedu & Co, Auditora of Maseru, to produce financial
statements on a monthly basis. This arrangement was observed until
the end of July 1992 when the Petitioner was iaformed that Baidoé
had been instructed by Ntlhasinve to discontinue the flow of
information and financial statemeats to the Petitiovner. It is the
Petitioner’'s view that this stoppage of the flow referred to abouve
constitutes a direct breach of the agresment and the understanding
between the shareholders. The Petitioner has attached amnexture
"O" in support of the instant averment above., Annexture "0" is a
letter signed by Ntlhasinye and addressed to the Petitioner with

specific directiva to J. Webb‘s atteation, dated 24 August 1992.

It is headed "Shareholders working kelationships and Board

Procedures" apd reads :-

"T wish to express my arave diasatisfaction on
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1. Your insulting attitude towards me a8 a person
during your last visit here by atorming into
my home and making a scene to upset my family.

2. Your ignoring the vificjal cancellation of the
Board meeting and, without my knowledge and
the Board'’s approval held a meeting and reached
conclusions with the Bank. Also to continue
working on all the records in my office with
Sam without my knowledge.

If this company has to continue there may be
regspect between the shareholders.

I have no objection to shareholders getting all
the information they reguire. but that must be
done through the official channels i.e.
Through me and the Board. And thie must be
practised lmmediately.

3. You have deliberately withheld all banking
tansactions by refusing to giga surity papers
sent to you six (8) weeks aqo, The present

Bituation is that ucreditors’ cheques are aot
paid by the bank and saupplies have as firom
today been stopped by some of them.
Unless I receive thosg documenta by DHL to-
morrow morning, I will have to take measures
to remedy the situation.
Sincereaely
F.M. NTLHASINYE
for FEEDEM CATERING SERVICES LESOTHO (PTY) LTD®
The Petitioner’s reaction tg this letter where Ntlhasinye says
"I have nc objection ..... " is that it is an attempt by Ntlhasinve
to become the sole source of any information to the Petitioner
notwithstanding that the Petifioner is a shareholder in the
Respondent Company. Thus the Respondent through this attitude

edpoused by Ntlhasinve coanstituktes a breach of the long standing

agreement between the shareholdegrs.
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The Petitioner senses algo that Ntlhasinye obiects to the
Petitioner’s legitimate agent i.s. J. Webb who is alsov a director
of the Respondent, working with the Auditor on records in the

Respondent’'s office.

J. Webb alsc accepts as correct the allegation that the
Petitioner had refused toc sign purety papers. He advances asa the
reason for this refusal, the fact that the Reapondeat Company has
completely unsecured banking arrangements with Barclays Bawnk PLC,
as neither the Petitionr haa furnished security. nor has it signed
guarantees of any sort for Barclays Bank PLC. More by token,
Ntlhasinye alsc has furnished avne, aor has she signed the
concelvable guarantees for that Bank in gquestion. The Petitioner
surmises that Barclavs Bank PLC extends favourable treatment to the
Respondent by reason of the Pgtitioner'’'s association with the
Reeppondent becauae the Petitioner is regarded in the Republic of
South Africa as "a blue chip banginq cisak", Thus it is prubable
that because o0f the ahove-mentiovned association this Bank has

allowed the account from time to time to run intou debil.

The Petitioner avers that it anever intended nor deces il now
intend, to provide sureties toe the Respondent’s bankers under the
presgent circumstances, It goes further to concede that it has
declined to sign certein cheques for fear that the bank account

would be driven into a debit situatinn with the result that chegues
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would be dishonoured aand poasibleée fraud committed against innuvcent

third parties who are creditors and payees under those instrumentsa,

The Petitioner observes as correct the admission by Ntihasinye
that certain suppliers have withdrawn support and stopped supplying

the Respondent Company with business commodties.

The Court has learnt from the Petitiocner that Barclays Bank
PLC has stopped processing traansagtions in the Respondent’s account
and is dishonouring all cheques due to the apparent conflict on the
signing powers of the account. The Petitioner maintains that
overdraft facilities are not called for in 1respect of the
Respondent’'s business hence the Petitioner's disinclinatioa to put

up any guaranteas to the Bank.

The Petitioner haas placed pefore Court an uvasigned copy of
what it terme true and the most recent Financial Statements of the
Reapondent Company, dated 29th February. 1992, marked "P" as
prepared by auditors of Baidoo Asiedu ang Co. Maseru. These
statements as at 29th February, 1992 show the Respondent’'s assets
exceeded its liabilities by M10 (060-00 with liabilities totalling
M2 034 214-00 as against current assets of M1 971 710-00 and fixed
agsets of M72 564-00. The Respondent Company also had a negative
nett current asset position of MB2 504-00 and was therefore
completely illiguid at the time; and that from what is reflected

in the balance sheer the Respoundent Company was evideantly uaable
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to meet its day-to-day running expenses or 1indeed redeem its
liabilities on demand. Indeed on page 68 of the record opposite
NETT CURRENT ASSETS is reflected M62 504-00 in brackets showing

that this sum represents the extent of liabilities.

Thue the Respondent urges the Courk to the view that for these
additional reasons the Respondent Company 18 hopelessly insolvent
and is unable to pay ita debts withiac the meaning of Section 172(c¢)
read with Section 173(f) of the Companies Act. Provisions of thease
gactions have earlier besn uiﬁad in extensou eiéewhere in this

Judgment .

The Petitioner buttresses its gubmission for the ligquidation
of the Reapondent Company by resort to further reasons advanced in
its deponent’'s averments that it would be to the advantage of

creditors in that:

"{a) The respondents general body of creditors as a whole
will benefit by the immediate liquidation of the
Regpondent Company in order to ensure the lavgest
possible dividend, and to ensure that the prouceeds are
distributed equitably amooggt the Respondent’'s Creditors,
o that no one single rgditor iz preferred as above
another. This latter realjty is a very real dangei at
the moment when it is considered that The Maseru Butchery
and Cold Stourage{Pty)Ltd have already inatructed its
{sic) Attorney to proceed againsti the Respondent Compeuny,
as par ita Affidavit attacned, hereto;

{b) it would be to the eminent advantaqe of companies and
pergoans who have coatracteq with the Respoadeanl, to deal
with the Ligquidator who could make a commercial decision,
based on the interests and instructions of creditors, as
to whether to continue to trade in liquidation, to
continue to execute and s@pply to existing nustomers,
which the Respondent Compbny does have and to qive
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directions as to the collection of the debtors’ ledger,
which, if handled by a Ligquidator, would ensure an
equitable pay-out of funds to the Reapondent’'s creditors;
{c) the Liguidator would be in a poeition to trade in
liquidation, with the consent of this Honourable Court,
and the <creditore, o©of course, if circumstances
warranted",

Accordingly the Petitioner requests the Court to grant the

above relief in the event that this Petition is successful.

The Petitioner by way of summing up its pravers asks thé Court
to make suitable Orders in terms of Section 172(c) of the Companies
Act as the Respondent is unable to pay its debts, and points out
that the Reapondent i in breacl) of Section 173(f) of that Act in
any event. The Petitioner reiterates that it would be fjust and
equitable if the Respondent were wound up in terms of Section
173(g} of the above aAct, The Petitioper further relies oa ita
assegsment of the Respondent’s financial obligalions ipn an atteéempt
to show that the picture emerging from this asBessment is a very
grim ocne. Moreso because the Respondent Company does not have
immovable property and has in apy evenlt lost 75% of the paid-up
share capital, or even rendeted it useless for the business of the
Company, the Respondent Company’ it is urged, should be found to
be in breach of the provieiona of Section 173(e} of the Companies
Act. Annexture "Q" was referred ‘to in an attempt to show that the
Respondent has minimal assets as reflected in the Balance Sheet.
I should think Annexture "Q" in this regard was wiongly teferred

to in the deponent‘a affidavit in paragraph 17 psge 32 of the
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record because that annexture refers to what is termed "Conseat to
Act As Provisional Liguidator" f£iled by Hendrik Jacobus Frederik
Steyn at page 78 of the record. Proper refereace should have been
Annexture "P" which relates, inter alia, to the Balance Sheet at

page 68 of the bound record.

The Petitiovner prayed that it be qranted relief without priar
gpervice of its papers on the Respondent because shuuld the
Reppoadent Company get wind vf the relief sought theve i858 fear that
it might cause further funds tuv be diverted and placed under the
control ©f persons wther than the company. in which case the
Petitioner, the general body of creditors and inncocent third
partiee including approximately seventy employvees stand to lose

irretrievably.

The Petitioner urged thgt H.J.F.Steyn be appointed a
Provisional Liguidator by virtue of his experience in that regasd
aod for the reason that his appoinotment as such would ensure
general protection of creditors in the Estate. His Consent appears
at page 78 marked "Q" though errovnecusly referred to by the

depaonent at page 33 as marked "B",

The Reapondent filed its nptice of intention to oppose dated
8th October, 1992 represented by a8 firm of attorneys styled G.G.
NTHETHE & CC. A fHNotice vuof Aﬁtiuipation was however flled by

Messre Du Preez Liebetrau & Co. also a firm of attorneys whou also
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filed the Respondent Company’'s Opposinag Affidavit sworn by

Ntlhasinye.

Responding to the foregoing onslaught Ntlhasiaye avers that
she opposes this application by the Petitioner and asks for the
discharge of the Provisional Liquidation Order. She pointa outl
that because all other directors are employed by the Petjitioner and
have asaoc;ated themselves with the application, there is no one
but her who can oppose thie matter on behalf of the Respondent.
She also avere that she ia & creditor and a moiocity shareholder,
and as such she strongly opposes the liguidation of the company.
She is assisted, as far as need be, in this matter by her husband

one David Ntlhasinve.

This deponent for the Respondent pleads that becaugse of
brevity of time she has not beeun able to obtain verifving
affidavits and has annexed a variety of annextures ia suppocvt of
her averments. She pleads alaso that her preparation in respoise
to the Petitivner’s allegaticas has been hampevred by the fact that
the recarde of the (Reepondent) Company are with the Petitioner’s
Attorneys and or the Provisional Liguidatore. Otherwise she swears
that the facts she avers to are within her knowledge. thus to that

extent she says they are true and correct,

She indicated at the outset that her Counsel would argue

certain aspecte of the case in limine and boldly stated that she
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would willingly testify orally regarding all aspects of the case
and submit herself to cross-examination. By way of throwing down
the gaunlet she says "I iavite the Petitioner‘s deponeata, ita

attorneys and the provisional liguidator to do the same'".

In her introductory remarke Ntlhasinye iandicates that the
Respondent has an excellent business, and ia rapidly expanding into
Africa. She charges that this ie the reason why the Peititioner
wants thies business for itself, From this averment the Court
should infer that the depoaent wishea tu coagvey tw it that the
prime motive that has prompted the Petitioner to move this

application is greed.

Ntlhasinye dubs the liquidation application maliciocus abuse
of process intended to give vent to the ulterior motive tou sunatch
away from her the company’s business; and in the resgult stifle
effective competition and enrich the petitioner and the provisional
Ligquidator at the expense of the Respondent, its creditors and the

deponent herself.

Having indicated that the Petitioner ruas a business. in South
Africa, similar to the Respondent, Ntlhasinve goes further tu state
that before the "New South Africa" the Petitioner had ao access fto
other markets in Africa and was only too happy tuv obtain access to
Africa through her and the Respondent Company. She apmserts

therefore that now that trade between South Africa and the rest of



32
Africa is opening up more and morg freely, the Petitioner wants to

dump her so as to grab all the busiuness and keep it Eor itself.

She emphatically charges that the Petitioner has abused Court
procesa herein in the most serious manner, with the assistance and
connivance of its attorney and the Provisional Ligquidator whio has
in effect handed the cumpany’s business to the Petitioner oan a
plate, without regard to lawfulness or any saccepted procadurss.
She charges that there is no substance noc are there any bona fides

in thias application.

Having drawn attention to the fact that barring her the other
directore of the Respoandent are also directors of the Petitioner,
she accuses them of having colluded with Steyn in authorising and
launching this Petition. The brunt of this charge is directed with
utmost vigour at Webb who i3 not oaly the deponent upon which the
Petition is based but is also a director of the Respoudent Company.
The other directors are not spared the blanket charge that as rhe
Petitioner’'s men they have seriously failed in their duty of good
faith to the Respondent (ompany, and thus have acted deliberately

to prejudice the Respondent.

In what she terms "Background History" Ntlhasinye has outlined
that she has been involved in the wholesale meat industry and in
lodge and retail bueiness in Lesotho for many vearas while the

Petitioner has been involved in catering industryv in South Africa
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for many VYears.

It was thanks to the Papal visit in Lesotho in 1988 that
Ntlhaginve and Webb met and both expressed an interest in launching
a catering business to coincide with that visit which hopefully

would reault in sizeable business benefite and returns for bath.

Thus it was agreed between the two to form the Respondent

Company and work together.

Ino pursuance of this enletrprise the share capitai was to be
a tiny nominal sum of M4000-00. Ae Ntlhasinve would be the
controlling shareholder she would coatribute 51% convertiog i({nto
the asum of M2040-00 and the Petitioner 49% converting into M1960-

00.

An aggregate of normal business activities Buch as trade
credit and bank facilities would c¢onstitute further capitel
requirements for the running of the Respondent company. Where

necessary, shareholding would serve as & sheet-anchor or loangstop.

As success in this type of service industry depeada on skill
in marketing and management adminietration the respective major
contributions would consiat in provision of importaut expertise,

service and contacts to ensure the survival and prousperity of the

Respondent Company,.



4

Thus the Petitioner would provide mainly the technical knowhow
with which it was no doubt qreatly endowed and competent staff.
Indeed Ntlhasinye has indicated that catering was something new to
her and thus regarded the Petitioner's expertise in this area as

very important.

Ntlhasinye went further to state that the Petitiovner was to
provide administration services including analysis of weekly
business returna, monitoring and adviaing ou the operatiocas of the
Respondent Company. She on the other hand would provide business
infrastructurs, her uwn services, influence and expertise ia such
areas as marketing and day to day operations. She states that
further nature of her contribution took the form of the use of hev
car, petrol, office equipment and staff to establish the Respondent

Company.

She bemoams the fact that contrary to the agreement, rthe
Petitioner introduced a number of Gupnior staff members for
employment by the company: apd that these petrscns were incompetent,
thus the Petitioner failed in thise reqard to pruvide the assistance

spelt out in the agreement.

Because of the handicap posed by the incompetence of ataff
recommended by the Petitjoner it was decided that all

administration should be done by the Petitioner from South Africa.
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But this proved unsuccessful with the result that the decvision was
reversed and administration was reastored to Lessotho and placed
under the Lesotho management, with the asaistance of the auditor
Sam Bajidoo who was responeible for preparing month to month
financial statements and paymeat of all invoices on a monthly basis

or in such terms as agreed on between the Respondent and suppliears,

Ntlhasinye says she initially sent all business returns and
record books to the Petitioner in Jcochannesburg as aqgreed. But
because of the Petitioner‘s fgailure to fulfil ita ovbligations
relating thereto, she was compalled to do the necessary work in
Lesotho. She points out that certain important company's papers

are s8till in the Petitioner’s pggsession.

She is in no doubt about her achievement of a great deal of
Buccess attributable to her effort in areas such as marketing, &and
winning more and more contracts for the company. The upshot of her
self-application was the substantial future growth in business and

profita, so she saya.

From page 105 to 107 Ntlhasinve has outlined factors which she
wishes to be taken into account as a measure of bher success and
achievements in the running of the Respondent Company. In this
light she has indicated that she won all major Lesotho contracts
congisting of, iater alia, the Army (RLDF), the State and Private

Hosgpitale, LHPC Mafeteng, the Agricultural Colleges and the Lesotho
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Highlands Water Venture including the contract for Clarence HM C.

She say® she made great progress in expandiang the Respondent
Company operations into other qgountries in the region with the
reault that her Company is about to be awarded large contracts by
the University in Maputo Mozambidgue as well as by the Ministry of
Workes engaqed in factory catering in rhat Countcvy. She has good
reason to believe that her propesals on behalf uvf the Kespondent
for expansion of the business in respect of all hospitals in
Zimbsbwe will be crowned with success. She is hopeful that more
by token her tenders for three gubstanrial hospitals ian Swaziland

will come through if the provisional order is uplifted.

More importantly she has pointed out that the moathly turaoover
for the Respondent Company hes grown to about M800 000-00 and that

the business is conducted on a profitable basis.

I may add in passing that the Provisional Liqgidator Mr. Steyn
buttressea this view in his affidavit at page 259 of volume IB
paragraph 12 Ad Para 13.5 that

"It was my impreasion that the business was goud but it

was apparently not run in a stable manner, but on a

fraudulent baeis which in fact brought about the Lotal

collapse of the respoadent”

The support by Stevn of the view I have referred to above is

confined to the words underlined by me.
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Ntlhasinye rounds off her ageries of successes by laying a
charge against the Petitioner at pege 107:8.8 by saying
"The Petitioner is extremely iealous ot thase important
succesaes in the rest of Africa. and would prefer to have

the £full and exclusive benefit of these lucrative
contracts for which I have wprked so hard, which are the

property of the Company".

She proceeds under referenge to what she terms "Friction
Between Shereholdérs" to lay the hlame at the Petitioner’s door for
problems which have bedevilled the performance of the Respondent
Company . She calls the Petitivner’s. conduct in guestion uand
charges that its failure to contribute meaningfully to
adminietration and management, uad its recenl sabotage of the
Company for ulterior motives caused the Respondent Company to
flounder in real qguagmire. fhe suaspects that it was tha
Petitioner‘a deliberate intenljon to hinder the Respondent
Company’'s progress because the gericua competition it was giving
to the Petitioner posed a real threat to the latter’'s ipterests in
the reat of Africa. She thinks the Petitioner felt humiliated to
be out-classed in business by a Mosotho citizen in business. GShe
maintaina that by sending junior and inexperienced staff instead
of the proper one as promised, the Petitioner meant to achieve its
ulterior motive towards and improper desigas on the Respondent
Company . She stresses that the Petitioner’'s conduct arcused, in
her, untold reasentment. She deplores the poor commitment by the

Petitioner in ita role as a shaerehulder.
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She proceeds to refer the Court to factors which she treats
in her avermenta under the heading "Disloyal Conduct by the

Petitioner".

She attributes this conduct to a popaible moutive that the
Petitioner loathed sharing with her what certainly appeared to be
potential profit. JIn Ntlhasinye's view - the Peritioner’'s motive
to "hog" the profits to her entire exclusion. She savs that ahe
rejected the Petitioner’'s persigieal praposal to have 60% of the
shares., She says ahe took umbragqe at the Patitioner’'s suygestion
that unless she dgreed to the Pefitioner s 60% proposal of shares,
then the respondent should not use the "FEEDEM" pame in Af:iica.
She regarded this attempt at making the Respondent forego use of
the name "FEEDEM" as grossly unreasonable because there was no
provision in the agreement restrictiag the Respuondent’'s activities
tn Lesotho. In ary event, she maintains, the Respondent is

entitled to use its own aame.

It is Ntlhasinve’s evidence that f{finding itself in this
quandary the Petitioner which bad till thean been tryving to
checkmate the Respondent Company by simply withholding its
covoperation and agsistance, uaiied 1ts colours to mast and stacrted

actively to sgueeze the Kespondent Company to death.

The strategy used by the Petitioner is get cut in paragraphs

10.5% through 10.4 starting at page 112.
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The trick employed by the Petitioner was fo simplv cut off its
cash flow by blocking arcvangements to obtain bank [inance. This
would have the effect of delaving pavment to creditors with the
ugual and imeginable problems following in the trail of sauch
delays. Furthermore the Petitioner thwarted Ntlhasinve’'s sttempt
to cede the debtors to the bank where she haped to obtain
facilities to help her chviate probleme caused by kinks in the cash
flow. The Petitioner used its majority strenqgth on the Board to
foil Ntlhaasinye's good intentions. She thus complains that *the
refusal is totally unjustified and unreasvnable: and in direct
conflict with their duties" tou gbserve keep (apd not break their)

utmoat good faith with the company.

Ntlhasinye says that she recgived asaurance from tlie bank that
it would accept suretyship of the Petitioner. Her frustratioas
deepened when the Pelitioner refused to sign the necedasary
documents requested by the bank in that cegard, notwithatandinag
Ntlhasinve’'s repeated requests that it da ac. She points outbt that
by any reasonable standards her company has done well and has showa
great success in a short time, regard being had to the fact that
because of the Petitioner's unressgonable attitude. this company
dose not have any bank overdraft facility which ijis otherwise

required.

She also is aggrieved that the Petriticoner'a directors
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developed a tendency to gecretly meddle in the affairs of the
Respondent Company and to extract information from the staff
members behind her back. She maintains she as managing director
has a duty to protect the company from unlawful conduct by others.
She says she wrote to Webb demurring at this practice and insisting
that proper channels should be followed and used. Webb appeared
to accept the prudeace on which Ntlhasinye’'s remarks were based but

to her dismay Lhe practice went on unabated.

Ntlhasiaye complainag that the vther directors who are employed
by the Petitioner started refusjng to sigpn cheques. The nett
result of this deliberate attempt to deay the company acceas to
finance and to bring payments Lo 8 standstill wes creasation of
creditor pressure - a nightmare - calculated to serve as a pratext
for bringing the instant proceedings so that in the end Ntlhasinye
would be elbowed out of business competition whereupon the
Petitioner would be able to asnatch these very important contracts
for itself without payment and without regard for the interests of

creditora; so she maintains.

Ntlhasinye has attached to her oppvaing affidavit annextures
1 to 16 in support of her frustration at the Petitioner's
unreasonable conduct. Theae annextures vonstitute douvumeatre and
correspodence between lLier and the Petitione:. They alsco include
correspondence and documents elatiang ko the baok. She has

attached these documente to sepve as proof, Llnter alia, thet she
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as major shareholder kept her part of the bargain and gave hLer
necesgary supPport by signing the suretyship while the Petitivner,
like a skittish horse, baulked of doing so. She demurs at the fact
that the Petitioner refused to sign the Deed ot Cession or the
gecurity required by the bank. She depounces the Petiljoner's
allugation af commitment to the company and charges that any such
notion is refuted by the Petitiomer’s own conduct. She gives no
quarter ia pointing out that Webb admita in the latter dated 26th
Auguat, 1992, that information should be channelled thiough her,
but this, she says, is a material fact which was withheld in the
Petition where Webb chose to accuse her of withholding information.
To me the letter appears to bear the date 25-08-92. See page 159

of the record.

Ia another letter dated 18-9-92 it is furrher suggested by
Webb that, because of an obstacle counsisting of Webb and Ntlhasinve
not being able ro see eye fo evye, a mediator be appulinted "ia vrder
to resolve the situation as svop es possible in the ionterests of

all partiea™.

Camping on Webb's trail regarding the substance of this lettec

Ntlhassinve sBaye at page 114 -

"It is also interesting that the Petitioner, who in the
petition says there is no other remedy, suggested we get
a mediator. In principle I agreed but refused tov accept
that an RSA director of the Petitioner act as mediatour”
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Because of the soured relations between Webb and Ntlhasinve
it seems that even simple things such as fixing an appoiantment to
have their differences ironed out or go to the bank together to put
matters right would be to no avail. Thia culminated in Webb
guggesating that Ntlhasinvye should give up her rights on
congideration of M15 000-00 per month. As was tou be expected
Ntlhasinye rejected this offer especially mindful of the
Petitioner'’s previous indication that it would vonsider opting out
of being part of the Respondent Company. Indead it is somewhat
fascinating to coansider what could have prompted this change of
heart on the part of the Petitioner if such change of heart does
not also give credence to Ntlgaainye‘s view rhat prospecta uof
healthy life for the future ovf the Kespondenlt companv were qgood.
Meaning there was viability in the company - a factor which is
hardly consistent with insolvency; or to view it from another angle
- a factor which cannot lightly be discarded when counsidering the
drastic and sxtreme step of finally ligquidating a company on
grounds o¢f alleged iansoclvency. Conversly unlesa there was
viability in the Respondent Company - barring mismanagement - there
couldn’t have been anything to tempt the Petitivmer to itch so much

for ite exclusive cantrol of the Respondent Companvy.

Ntlhasinye was thus drivea to the zenith uf deapair when Webb
instead of resolving the bank situation chouse to go to Maserv to
sat thinge in motion for the ligquidation of the company 1o a

scarcely veiled bid to gain exclusive contioul of the Respondent
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Company on behalf of the Petitioner.

In what I find a fruitful diqression during the covurse of her
averments Ntlhasinve aptly explained for the benefit of this Court
what ahe termed the need for financing facilities in a business

such as the Respondent Company.

She explains that most of the clients of Uthe Respoundent

Company are large institutions, either state or semi-state.

In her experience, which is fairly vast, she has noticed that
inatitutions of this nature are slow pavers, but that they
certainly honour their obligations to pay. It would seem that
Ntlhasinye would live guite blissefully and comfortably in buainess
with these imnstitutions regardless of the caution embodied ia the
maxim that "he paye too little who pays slowly". Be that as it
may. No woader then that she takes up the cudgels [ov the Leaolhwo
Military againat the Petitioner’s charge that the Military are "a
bad debtor", snd says such a charge "is uanfair, to say the leaat.
They are a large and important client. Due to {8ic) the nature of
Governmeat administration payment is unot very promplt, bul paywment

is always made, and their busingses is very (sic) sought after".

She indicates that tha average period for pavment Lo Lthe
company by its debtors is aixty davs when all incidents and causes

of delay have been taken info account. She stoically if
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stoutheartdly makes light of thig epparent handicap and regards it
as "simply inherent in the nature of the compapy’s business®”. She
nonetheless states frankly that wn the other hand the vompany must
buy and pay for goods, and pay iruuning expenses including salaries
either immediately on within 30 days. Becvause the company must
effectively finance the purchases and expenses for about two monthg
before receiving payment, this is where the gquestion of the need
for a large overdraft facility comes in. Ntlhasinye explains that
such facility is the life-blood and nerve centre of large companies
and institutions that one sees around. Therefore there is pothing

atrange aboutbt it.

Without waitiag to be asked the obviuus question "how the
shortfall would be met" she is guick to explain that "the amount
of the shortfall which musat be flunanced by rhe baank is comfoctably
covered by debtora". In this way even i1f the business slops at any
given time, the debts owing continue to be vollected with the
repult that the overdraft is wiped out and the balance s8¢ collected
becomes available to the remaining creditors and shacehoiders. She

gives a reassurance that this is quite normal for healthy

companies.

On the other hand and failing the bank favility. the company
has to finance the casli flow shortsge by shareholder loaps or by
delaying payment to creditors. Ntlhasinye highlighted the direct

correlation between business growth and the regquirement for gqrowth
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io cash flow and indicated that the need for financing grows in
direct proportion to the growth in cash flow. She accvordingly
avers that because she won more and more contracts with the result
that the business growth reached an excelleant peak, the company’a
cash flow regquirements likewise grew. She estimstes that owing ta
the presgent turnover of MB00 000-00 per mooth the cash Elow
financing requirement would be in the region of arcund M1 Million.
She pointsa obut that this amount represenres less than the average
amount of debtors owing to the company, and is thus of the view
that the bank cannot hesitate v oive tha facility agaiunst ceasivn
of the book debts or, in the alternative, suretyship by the

sharsholders.

With regard to what she terma "My Defensive Steps! Ntlhasinye
states that it was her duty ta protect the Company againat what she
perceived as unlawful and malicious attack. She moans that because
the Scuth African directors had refused to sign cheques, the
Reppondent Company could not make any payments. She feels she was
obliged to take steps to avert a real) and impending crisis, which,
it seemnad to her, the Petitioner had Utried tu create and was hopiog
for. Thue she +Hustified her passing the resolution for hex
signature aloune. She gays she did so in order to wenahle the
account to be used, otherwise salaries would not have been paid and

other company commitments met .

She acknowledges and confesses her error in passionug what
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purporte to be & ;eaolution by directors of the Reaspondent Company
empowering her tu be the sole asignatory iu the operation of rthe
Company's account at Barclays Bank PLC Maseru. Her attempt. which
in my view does not carry any cunviction, tu explain her ercor is
to the effect that proper procedures (in pasesing the purported
Special Resolution) were not fullowed and that she mistakenly
described that error in a letter as a special resolution. I don’t
think the advice that she saya sBhe now gokb and is revoaciling
herself (from what I c¢an deducg) with whose terms does much to
improve on what to me appears Lo have been a deliberate act to
undermine the terms of a pre-~existing arrangement wherein there had
to be no less then two directors whose signatures would be required
by the bank for transation of the business. "Gl" and "GZ2" souulit
to replace such arrangement without knowiedge avd authority of

other ahareholders or directurs.

Ntlhasiaye makea a merit of the fact that "Gl 18 in sffect nok
a Special Resclution much as she has styled it une at the heading
of this letter addressed to the Mapager of Barciays 8ank PLC. She
lays about the Petitioner for ita criticism of her conduct and Lhe
usea of most severe and unjugstified accusations. However ahe
acknowledges her own shortcomings and says that while indeed she
is gkilled in marketing, she never claimed that administvation ia
one of her strong points. She plesds thart she took these stepe in
desperation and in salf-defence, all in good faitth. It is amazing

though that she doeas npot describe these sataps as vnlawful ar
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wrongful much as they obviously are and much as une surmises she

wishea her confesaion to count.

Ntlhasinye averse that because the Petitioner made it
impaossible for the Reapondent Company to make any payments, she
apened a new account in the name of the Company at the Aaric Bank
and deposited the Army payment into the account, to enable her to

ray salaries and other necessary expenses.

She deecribes as ridiculous the suggestion that she has atolen
the above money. Much as she is eatitled to fteel rhat this
suggestion derogates from her, it would save ltime if she simply
aaid she denies that she has stulen this money tf toadeed she has
not stolen it, instead of giving the suggestion a description that
ig not of much help to the Court. However, she challenges this
suggestion by asserting that the Petitioner knows all about this
account and eays further that Mr, Steyn has frozea 1it. She
reiterated her objection to the Petitioner’'s directors spying on
the Respondent Company behind her back and asserted her stand ia
her capacity as the Respondent’s director against any such
practice. She felt it her duty to inform hetr srtaff that rhey were
anawerable to her and that they should not disclose informarion Lo
anybody without her knowledge., Utherwise ashe says hevr attibude has
always been that normal channels of commupicatioun are best util)ised
whare courtesy prevaila; and that she is aumenable to a practice

where these channels are obaerved.
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She proceeded to attack "The Mala Fides in the Application”
and pointed at "Abuse of Ex-Parte Procedure" as a case in point.
She demurred at the fact that neither she por the RKespoundent
Company was served with Notice of the Application: aud that the

application was instead moved ex-parte.

She relied on the advice furnished to her about the Appeal
Court'’s disapproval of the use of ex-parte procedure to snatch
ordere unleses the recognised grounds pertinent therevo are
genuinely present. She maintaing that no such qrounds obtained in
this application. Thus there was no cause to Ffear that priorv
notice to her of the application would have precipitated the
alleged harm in the shape or Eorm of theft uof cumpany omaney. Aw
the procedure adopted is so prejudicial to hber slie would have
prefarred if the petitioa had been moved in terms of Rule 8(2)
addreased to the Respondent Company and served un it (before being
moved) . She maintains therefure that a3 the basis ou which
justification for moving the application ex-parte and oo grounds

of urgency, 18 artificial and coptrived this FPetrition standse to he

rejected ovutright.

In her summary of the Petitioner’'s case against her Ntlhasinye
indicates that it resolves itself into a threse-pronged structure

consisting of the allegatione that -

{a) She has been stealing company money
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{b) The petitioner had na other remedy except

ligquidation

{c) that if there wae prior service, she would have

stolen even more.

With regard to the allegation of cheft she relies oo her
previous statement that it is a far fetched and malicious untruth
and therefore ought to be rejected as auch by this Court, She
suggeats that evepn if the Peritioner had good gqrounds tao suspect
her of theft, it should have valled a valid meeting of directors
to pasas the necessayy resolutions (o reatrict her povwers, at
applied for an interdict preventing her from alienating any company
assets or misappropriating funds, or even directing thal all
cheques from debtors should be pajd iuto a epecial acveounl;oc given
her short notice, to at least enable the company to be heard even
without affidavits if only to asecure the most suitable ianterim

relief with minimum prejudice to the company.

Ntlhasinye is adamant that the real reason for snatching the
order ex parte and for asking for liquidation without resort to
other and more appropriate remedies was usurpation of the
Respondent Company's business - an objective besat secured if{
Ntlhasinye has been got rid of as a competitor ian Africa. She
further says that the Petitioner cbviously knew veryv well tha' the
company would oppose what she cvalla "'this malicivus application’,
and that there was no prospect of the application beinag agraunted in

such event”. What is more obvious to me 128 rhat the applicationo
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would be strepnuously opposed judqing from annextures reflecting a
staggering build-up of very strained relations that prevailed
between the parties immediately before the Petitiun was lauanched.
She charges that the ploy used by the Petitioner in spatching the
order behind her back was with the counnivance of its lawyecvs for
the ill motive of stripping the company of its asaets and handing
them gquickly over to the Petitioner. She pleads that the Courl as
it is wont to do in such cases, should show its displeasure by
diascharging the order on this ground alone and imposing punitive

caosts order:

She denies that there wes aany urgency in this matter and
charge2 that the Petitioner gimply c¢reated an atmosphere by
exaggerating the significance of her resolulion, while at the sams
time withholding material fa«ts and using emotive apnd unjuastified
langquage. She prays that the Court should not be influenced by

what she calls "this transparent stratagem of the Petitioner".

This deponeant procveeds to a headiug aryled "Non Disclosure of
Material Facts" where she points cut that she received advice that
once the Petitioner adopted the approach to Court ex-parte, it was
strictly obliged in law to make a full and firank disclosure of all
facts which might affect the decision vf the Court on hearing the
matter. She submits that the Petitioner has diamally failed to
meet this reguirement of full diaclosure. She charges that the

Petitioner chose instead to pregent a false and distorted picture
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laden with atmosphere and unijustified negative allegations about

her.

By way of example she indicates by reference to gourt records
in CIVAAPN\323\88 and CIV\APN\325\88 that despite beinag regarded
by the Petitioner as "eminently suitable" person to be appointed
ligquidator, Mr. Steyn has already been found by this Court to have
acted irresponaibly in an esta%e matter. Thua she aubmirs that she
i deeply concerned at the strapge conduct wf Mr. Steyn in this

matter and praye that he be vrdered to pay costs de bonis propriica.

She charges that the Petitigner has deliberately withheld from

the Court iuformation pertaininq tQ

{a) the impressive growth record of the Company

(b) the Petitioner’s sabotagqe «of thsa company
manifested in various occesions referred to by
this deponent previously

{c} the petiticner’'s refusal to allow cession of
debtors to the bank

{d) the petitioner’s real obijective in bringing

these proceedings.

Ntlhasinye alludes to the advice she received to the effect
that naon-disclosure of material facta in an ex-parte application
is such a sericvus matter that the Courts invariably show theit
displeasure by diacharging provisivaal ovirder with cosre, vibteu wo
the attorney and client scale, even ii the nou-disclosure 28 due

tce mere neqgligence as opposed to bad inlent. She acvordingly
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submits that the non-disclosure in the instant matter is in fact
deliberate in all instances that she referred the Court to. Thus
she prays for the discharge of the order own grounds of noa-

diaclosure on attorney and c¢lient acale.

As to "Ulterior Motive' manitestad by he Petitioner accordiay
to Ntlhassinve's averments, the Court ix aaked to find that it
exists in this case in the form of an attempt to thwart legitimate
competition and consequently spatch the business for the Petitioner

to the prejudice of vreditors and Ntlhasinye hecselE.

She submits on advice taken, no doubt from her attorneys, that
uge of liguidation proceedings for an ulterior motive is seriously
reprobated by Courts apnd invariably leeds to fajilure of such
applicationa with costs on a punitive acale. She thus prava for
not only the diécharge of the proviaional order but that the matter
be referred to the Director of Public Proseculions and Lhe
respective Law Societies of Lesotho and the Grange Free State as
the facts in this matter dare so serious as Lo warranl no less an
action than the one ahe suygests abowve. §She also pravse that a rule
nisi be issued calling upon the Petitioner's Attorney and its
Provisional Liquidator to show cause why they shouldan't be ordecved

to pay costs herein de bonis proriia on attorney and client scale,

She proceeded to what iz headed "Mala Fidea In Administration

of the Estate by Mr. Steyn", and gxprasaed har reqret coupled with



53
a sense of outrage that she is c¢bliged to inform the Court of the
serious conduct (miscoaduct) of the Privisional Liquidator Mr.
Steyn who is an officer of this Court. She avers that the only
reaacnable inference from his conduct of the affairs of the
Respcadent Company in proviaional liquidatiocon is that Mr. Stayn has
been actuated by improper motive geared at assisting the Petiltioner

to snatch the business by dishouneat means.

She demurs at the fact that within the short time of his
appointment as Provisional Liquidator Mr. Steyn has ceased to run
the business of the company even though he had the power aud was
under the duty to do so, and in gtead haa given the company’'s most
valuable assete i.e. its supply contracts to the Petitioner aad
diemissed most of the staff to enable the Petitiovner to employ

them.

In suypport of this allegation Ntlhasinve relies on T.
Mohaleroe's affidavit i.e. Annexture 17 confirming the content of
a telephonic discusaion between him and Mr. Steyan held on Thuraday

22nd October, 1992 where Mr. Stevyn is alleged to have stated -

"{l) that the final order would be oppossed,
(2) that he tried te conduct business, but that he
has now given the contracts to a Company called
Caterserve,

(3} that Caterserve is run by the Petiticner:

{4) that he has not cullected anvthing except the
moaey in the Agric Bank that (s blocked;
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{5) that he has dismissed 90% of the staff.
{6) that the business has been qood, and in his
opinion the business is wviable if run on a

stable baais;

{7) that he has given up the premises reated by the
company.

({8} when asked what about the curreat supply
contracts, he responds ‘Well Feadem,
Caterserve, thay’'ve taken it over':

{9) that the vehicles are being sltoared, save for
a four-wheel drive vehicle in my possession;

{10) that Steyn has not vet sold apything".

Ntlhasinye makes reference t¢ an observation by her with
regard to (8) abave that it is clear that even Mr. Steyn got
confused between Caterserve and the Petitioner Feedem. She deems
it clear that although the name Caterserve is used, the business
hae been handed over to the Petitioner. It would be important to
refer to TM1 from 173 to 175 for the full text of the conversation

between Mr. Steyn and Mr. T. Mohaleroe.

Ntlhasinye vrelies on annexurus 18 1o 19 to show that the
Respondent ‘s sataff had their service terminated and gult ve-smployed
by the Petitioner under the name Caterseirve uperating from Mp.
Harlevy's office. She refers &o Annexure 20 being a suppliec’'s
affidavit showing that the name of the business has changed from
the Respondent’'s to Catergerve turther that only dilfevence is of

names and that of Mres Ntlhasinve is not there.
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Ntlhasip¥e pointe out with disbelief that saince hisa
appointment Mr. Steyn hae made nalk the slightest effort Lo contact
her despite her being an easy person to contact. To illustrate the
eage with which Mr. Steva couuld find her i(f he was su disposed she
indicates that the Company Manager Mr. Colin Rogs who assisted the
Petitioner against‘the Respondent company and now is empluved by

Caterasaerve, knows where Ntlhasinve lives.

Ntihasinye avers that it was imperative wn the Provisional
Liquidator to have urgentlv contacted her as Mamaging director to
discuss about the iaterim management of the Respondent Company’s

affairs.

The failure by Mr. Stevn to contact hev betukens her fircm
belief that Mr. Steyn knew and feared that Ntlbhasiuve would
strongly oppose the closure of the Respoadent Compaany and Lhe
qratuitous digposal by him of its assets as he has done and further
that Steyn was apprehensive that if Ntlhasinye was alerted to his
designs on the company and its assets she would have taken steps

to prevepnt Steyan virtually getting away with i,

Having stated her objection to Mr. Steyn’s cessation of the
company’'s business Ntlhasinye asserts that the Respondent Caompany
is very visble and draws satisfaction from Mr. Steyn’s admissiop
to that effect. She invites thé Court to the view Lhat wihﬁ hisg

experience Mr. Steyn ia behoved to observe the highest standards
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of responsibility and honesty oance appointed as provisional
liquidator. That and no less ig what all ianterested parties are
fully entitled to expect of him. She assets that Mr. Steyn is
required to carry on the businesa of the company ova a carataker
basis, preserve the value of the business as a goinag concern for
the benefit of creditors and membersa. She charges that Mr. Harley
as the Petitioner's attorney knows as much for indeed 8s appears
from paragrarhas l6(a) and {(b) of the petitioun dfatted by hiwm, it
is borne out that mere lip =2ervice has been paid to the benefirs
of the provisioaal ligquidatwe conrinuing the business ot the

company.

She camps on the trail of Mr. Havrley’'s vontemplatioa that rthe
decision to continué trading should be based on "the interests and
instructions of creditors" and challenges Myr. Steyn to iandicate
what instructionsa he obtained from the c¢reditors (besides the
Petiticner) to abandon the business and donate the contiracts o the
Petitioner’s new business and in what regard all this is in

accordance with the interests and inatructions «f creditors.

She demurs at the fact that Mr. Steyn’'s action has effectively
thwarted any hope of reviviang the compauy by useful application of
the wholesome offer of compromise. By hies deed Mr. Steyn hLas
dashed 4any hope of the company being sold as a goilng coacevn She
is indignant to observe that the Provisional Liguidatur has

ingnored the important aspect known to all in this field that Gtar
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better prices are usually fetched'in reapect of businesses bearing

the gualification that thev are a going concern.

Ntlhasinye iadicates that in a servive industry the main
aspeta are the businese’'s countracts and trained ataff even thicugh
no money value can be placed oan them. The important thing is that
they are essential for the continuation and future profits of the
business, and "cannot simply be replaced like a vehicle our othetv
hard asset". She is therefore dismayed that "it is these most
important assets that the Petitioner has now hi-jacked with the
positive help of Mr. Harley and Mr. Steyn. The otaff were
dismissed by Mr. Steyn and immediately employved by Caterserve, and

the contracts were simply given to Caterserve,.

She accordingly prays thalt for this seriouws and unlawful
conduct Mr. Steyn should be permapnently disqualifiied from heina

appointed as a liquidator in Lesolho.

In her "Responees to Specific Allegations" Ntlhasinve

manifesta her underatanding of the Petitioner’'s cvase to he:
1. that the Petitioner is a creditor in the sum of M229 331
payable on demand, and aleso for chequea for roughly M96

000 for loans.

2. That the petitioner managed the company; and that the
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Petitioner’'s complainte are :-
{a) that Ntlhasinye gave instructions to the bank

concerning signing powers, and the resolution in that
regard.

{(b) that the company is insolvent and unable to pay its
debts on the basis of :
(i) the unseigned financial statemeat:
(ii) the attitude of Maperu Butchery and 1 & J;
{iii}) the dishonoured cheques:
{iv) the Army’'s failure tou pay its accounts;
(v) the Petitioner's withdvawal of financial support;
{vi) fraudulent conductiug of the business by Ntlhasinyve;
(vii) her withholding of infuormation as evidenced by the
instruction to ataff and to Legogo Sun, including
instruction to the auditor to stop giving information
toc the Petitioner without Ntlhasinve's knowledge;
{viii} her theft of money paid by the Army!
{ix) 75% loss of capital;
{x) absence of any other remedy:
(xi) dispensation with service on the company for fear

that Ntihasinye would thereby be actuated to steal
more money.

She responds to the Petitivaer’'s claim by denying that the
Respondent Company owes the Petitiovner the amount stated. She
deniep that the Petitioner loaned any monevs to the Respoundeat in
respect of working capital from time to time. She reiterates Lhat
the couly amount put by the Petitivner into the Respoadeni: Company

is ite contribution of M4 900-00. She =ays that all that the
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Petitioner did from time to time was to allow the Respondent to use
the Petiticner’s leasing account in vespect of vehicles. Debis
resulting therefrom were invoiced on a monthiy basis and repsid
promptly through the Auditor. She le adamant that theve isn’t any
agreement on the basis of which the Reapondent borrouwed money fiom
the Petitioner or on whoae baais the alleged amouat would be vepaid
on demand. She lays stresa on her coateption that in anv event,
a shareholder luan account is not repavable on demand hecause it
is not intended as capitalisatiopn for the company and is not to be
paid before other creditors are paid, unless the company cvan easily
pay the amount out of readily availeble resources. She points out
that the two cheques referred to earlier were nut for lvans. She
explains that the larger one was for dividends being a share of
profits, while the other was for normal tramsactiona iLavolcued.
That they were dishonoured was due to a temporary shortage of cash
flow attributable to the Petitivner's own cunduct. Hence herv
challenge to Webb to submit documentation relied on and to submit

to cross-examination.

Ntlhasinye denies that the Petirioner mauagud the Respondent
Company and is emphatic that she is the one who did so in ber
capacity as managing director while the Petitivner, coatrary ko the
agreement that it would provide important assietance failed to

comnply with terma of that agreement.

Concerning the complaint about her sole signing powers



O
Ntlhasinye reste her case on what she stated previously in that
regard, and adda a rider that she deniea that the Petitioner's

vicious comments ate called for.

Regarding insolvency and inability to pay va the part of the
Respondent Company she states that the Petitioner in a bid to snuff
vut the cash flow precipitated this calamity and should therefore
not be allowed now to rely on & gituvation created by iteelf. She
reiterates that despite deliberate subijection to cgrisis and
frustration the Respondent Compapny is perfeciLly solvent and would
remain s8¢ provided it {s protected {from the malide of Lhe
petitioner and the present crisip created by 1t, She thinks Lhe
company will continue to becume a very successful aad thxivinu

concern.

Ntlhasinye in connection with specifica raised by the
Pétitioner says with regard to "fipnancial statements" that the
document relied on by the Petiticner is not signed nor is it
approved by the directors; furthermore that it does not correctly
set out the true position. She says that in any aevent as this
document 18 out of date it fails to indicate that the position has
much improved since the preparation and submission of that
document. In any event the document itself shows that "the companyv
is B8solvent aB its assets clearly exceed (t3 liabilities ao
comfortably that more than M150 000-00 could be distributed as

dividends". She thus deuounces as auvt vorrect the allegation Chat
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those statements show an insolvent position.

With regard to "Attitudes of Maseru Butchery and I & J"
Ntlhasinyve denies that any amount is overdue to Maseru Butchery and
challeanges the deponeata alleging that to produce documents they
rely on. She challengesAthem to a duel) waged by means of oral
testimony. She asserta vehemently that "pavments were made in the
ordinary course. Any amounte outstanding are not due and pavable”
She denies that I & J acuounts are owing sionce April, and iLusists

on seeing the supporting documents.

While insiating that payments were made in due course she
slightly shiftes her ground by acceptipng that payments may well be
Blightly in arrear due to the cash flow crisis deliberately
precipitated by the Petitioner. She however, stoutheartedly
agsserts that the company is in a position tu meet itg obligationsa
because of the availability of subsetantial cash and substantial

amounts shortly to be paid by debtors.

Concerning the dishonoured cheques she tavs the blame at the
Patitioner’'s door, but relies gn the readily available amount of
substantial <cash to wmeet ‘the amounte of those cheques

notwithstanding the Petitioconer’'s ill-mutive to foul the Respondent

Company's pitch for selfish gain.

With regard to the "Army not paying accountsa" Ntlhasinye
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reiterates that the Army and the Company‘s uvther debtors are mostly
substantial institutions who are gouod for pavment. of their debts.
She makes the point that despite the Petitioner’s uasty comments
about the Army, it is very keen to have this important business for

iteelf.

Regarding the "Petitioner’a withdrawal of support! Ntlhasiaye
says that becauee the Petitiopner acted in bad faith in its
withdrawal of the financial support, it should not be allowed to

rely on such withdrawal by pretending to be doing sa in good faith.

Ntlhasinye believes that given an opportunity the Respoadent
can obtain sufficient bapnk facilities against cvession of the boouk
debta to pay all overdue creditors and meet its day to day
obligations. Furthermore she appears to have sallied forth to make
inquiries about obtaining further funds and has reveived positive
response and assurances that funds would be available if neeaded.
She thus strenuously denies ae false the allegations that, the
Respondent Company with its healthy and growing business, 1is

insolvent.

She denies that ghe has acted frauduleatly, recklessly or

dishonestly and maintains that ghe has done a quod job under the

most trying cirvumstances.

She ijustifies her "withhul@inq 0f informationt by poinkting at
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pardonable sense of virtue she concludes that "it defies

comprehension how Mr. Webb can state that 75% of the capital has

been lost. It simply is not so".

She dencunces the assertion that there was

"no other remedy and submits that the Petitioner does not
explain why it did not consider the more usual remedies
of passing effective resolutions, or asking for ordinary
protective interdict without resorting to the drastic

step of winding up such a successful and promising young
company."

Indeed the court on various occasions has reprobated

resort to the extraordinary while the ordinary still avails.

Ntlhasinye submits that the ex-parte procedure was not
justified in this case. She reiterates that the Petitioner
snatched the order with no bona fide justification. She submits
that the contrived explanation for doing so is uncoanvincing., She
asserts that her contention is given greater force by the
Petitioner’'s subseguent conduct, ably assisted by Mr. Harley and

Steyn. Thus she denies the allegations made by and relied on by

the Petitioner.

Ntlhasinye rounded off by appealing to the Court to set
aside the provisional order urgently and by setting out grounds
for doing soc. Prominent among such grounds is that she wanted to
anticipate the return day to discharge the order in order to

counter-act the negative publicity gaining ground against the
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Ntlhasinye submitse that the exX-parte procedure was pol
justified in this case. She reiterates that the Petitioner
énatched the order with oo bona £fide justification. She submlits
that the contrived explanation far doing so is unconvincing. She
agserts that her conteation 8 given greater force by the
Petitioner’'s subsequent conduct, ably assisted by Mr. Harley and
Steyn. Thus she denies the allegations made by aad relied oa by

the Petitioner.

Ntlhasinye rounded vff by appealing to the Court to set

aside the provisional order urgently and by setting cut arounds
for doing so. Prominent among such grouads is that she wanted to
anticipate the return day to @ischarge the order in order to
counter-act the unegative publigitv gailaing around aquainst the
company as evidenced by the article ipn "The Mirvur’ She feels it
is urgently necegsary to free the company from the hands wE the
Petitioner and ite lawyers, so 8s to enable it to resume busineas
and pay all its creditors in full. She explained the difficulties
she encountered while ¢trying to secure servicea of attornevse
pogsesased of "the specialised commercial experience tov effectively
deal with this conspiracy againat the Company by very exparienced

foreign lawyers and directoras®.

She finally proposed steps to be followed in order to

safeqguard creditors and the Respondent Company by way of Judicial
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Maanagement . She has also in 3 separate applicatica lauached
interdict proceedings against My Steyn. Caterserve, Mr. Harley and
the Petitioner; while in another pelbt of proveediugs she has praved
for provisional order of Judicial Management. All these

applications are pupportad by atffidavits swornu to bv Ntlhagiuvye.

Because she accepts that the parties she has lsunched the
interdict proceedings against are entitled Lo a hearing before the
order praved has been made final, she asks that 8 1ule pisi be
issued, calling upon the Peritiopne:, its altorney of recourd and the
. Provisional Liquidator tw show vguse oo a date detecmined by Couri:.

why they ehould not be ourdered to pay costs un the basis referred

to earlier.

In his replyiag affidavit Webb indicates that it was neverv
eavisaged that the Respondent would trade outseide Lesotho and
supplies fresh informatica that the Petitioner has trading lioks
with Kenya, the United States {Houston) Namibia end Dubai in the
Middle-East. He denies that the. Respoadeat company, coulrary ko
the impreesion it created, was sither delegated or avihorised to
attempt to break intuv othetr Afp Luan Mairkets, [L ia howeveyr wmy
lasting impression Lhat the Respoudent did put expressle op
implicitly say that in atlempting to open naw markets ia vatious
states in Africa it was opergling uwander colour ot authorily

delegated or granted to it by the Pelitivaer.
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I may 1ust indicate that in response to the application For
an order of Judicial Management FEEDEM CATEKING LESOTHU (PTY) LTD,
the Lkespondent in the appliuagiun brought by Mawmothe Flovions
Ntlhasinve the lst Petitioner and M L R food Companvi{PtyiLtd tiled
"Notice of Withdrawal of Opposition In Respect of FEEDEM CATERING
SERVICES{LESOTHO) ( PTY)LIMITED" on 9th Novembeyr, 1992 and the notice

bears proof of service on the othetv side on 6th Novembev, 1992

The withdrawal reads :-

"Feedem Catering Serviges{Lesotho{Pty}Ltd heraby
withdraws its opposition t©o the Judicial Menagement
Application.

The Notice of Iantention to Iotervene or to juin these
proceedings on behalf of Feedem Caltering Service{(Pty)Ltd

remains undiaturbed™.

In this posature wf evaatsa it would seem tuv be YLime saviug tw
grant the application for an order of Judicial Managemenl with
costs to the 1at Petitivaer and as et onk (n the Nolice of Motiono,
Mr. S5.C. Buvs of the firm Du Preez Liebetrau & Cou. is appuinted

Judicial Manager.

The three applicvarions hefore Court are in etfect
interralated. Thus even though oppousition to the Judicial
Management application has been withdrawua the Court iz at large to
have regard tu the affidavits filed therein where the same are

relevant to the remaining appligations.
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In thet regard the Court has taken a very sgevious view ot
allegations appearinag at page 572 and indeed calls in question the
fact that Webb did not explain why he didn'ft report to the police
the massive theft and fraud he 1r1epeatedly caste at the door of
Ntlhasinve. It is indeed very sigaificant that today no chavrges
concerning the alleged theft and fraud have been laid swsesinst ber
vet this crimiasl activity is said to have come to Webb's attenltion
in September, 1992. Ntlhasipve indicaled thst the amount paid bv
the Army was Utrausferred and placed by her iankw an accouat at
Lesotho Agricultural Development Bank {LADBI and that Lhis accagnt
was discovered by M:. Siteyn who fcvwze the asaseba. She explaiuved
whiy she took this asctiown. Any serivus charge of thefl op atlempt
tw steal this mouney seems to me Lo be sapped of any serivus vigour
by the fact that Ntlhasiunve upened the accouni at LADB in the pame
of the Reapondent Company. Thia would have taken a different
complexion if the new account was in her name or that of some
spurious company. Webb's acttitude as well as Steyn’'s would thus
tend to give credence to Ntlhasinve's contention that the resul tant
crigis was not aad c¢ould not have been triggered by Webb's
diecovery of the funde at LADB. To that extenl the discoverv could
not have beea the reason for moving the Petiton ex-parte but merely

the excuse.

It is signiticant that Ntlhasinye admits hLev use obF soae ol
the money for herself but explainse the ciycumstances ahe used JL,

She indicatea that rthe account in the LADB shouald be in the region



&8
of M542 000-00 which is not far differeat from that attested Lo by
Likhetho Matlanyane who savs in Aannexture D that the amount as of
30th September was M54l 67%9-31. Though unable to coafivm this as
the exact amount Ntlhasinve on r1esasonable snd probable qgrounds

admits it could be in that reqgion.

The allegation that she diverted the M411l 683-60 from the cash
regources of the Respondeat with the jateation to steal it or
remove it Becretly from the Reaspopdent’s cash tlow is negatived hy
the fact that it was banked in the Respoadent's name and necessary

entries on the debtors’' ledgers were made.

The court i8 at gsea concerning the substance of the
Liguidator’s and the Petitioner’s allegations about the theft
because of no attempt made by them to attach relevant documeuts to
the affidavits they submitted before Court. Thus Ntlkasiove has
to that extent been deprived of the owpportuaity ro explain aonv of
the withdrawals. These could easilv have been reavested and
obtained from the Bank. Thus the (Courlt Fftaced with these
circumstances would not be wrung ip accepting Nilhazsinpve's attempt
to explaio how from her recollection she spent the money as shown

at page 574 onwards.

It is also sigaificant that while the Petitioner savs on the
one hand Masgeru Butcherv is owed vast sumg of money, Ntihasinve on

the other hand denies this allegation and substantiates her stand
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in that regard by showing that Maseru Butcherv’'s account was paid
by her an amount of M25 000-00 drawn oun the LADB. This is one
among many disputes of fact that the Patitioner should have thouqht
seriously about before moving aa application ex-parte. I sav so
because the denials by Ntlhasipye are not what one could dispose

of as artificial or juat denials for the sake of denials oaly.

She has indiceted that she used M29 000-00 in cash to pay
staff salaries at the eand of September, 1992. One oanly quaile with
trepidation to imagine what could have happened if she {ailed to
pay the staff who were expecting payment from her. Wirong as what
ahe did may seem, it appears that justifjcation would alwave favour
an action embarked ovan to choose a lesser evil uwf the kwo Faviaa

one.

The Petiticner's vcase i8 riddled with aoua-disclosures.
Ntlhaeinye refers the Court, for support of huge sums of monevs she’
drew, to affidavits of her husband snad one Pinki Mokhethi marked
tpr apd “A" respectively. But despite his knowledge of this fact
Colin Roes did not make any such discliosure to the Court. The
Court has been given reasons for which it is inescapable to
conclude that Colin Ross musat have known about the money in

gquestion.

For her use uvf the cvompany’'s moaeys tur her privaite purposes

Ntihasinye relies aon the practice she and snother or athers used
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to indulge irn with Webb’s knowledge, either @ss a loan from the
company, or a5 an advance on future dividends. But one ia struck
by silence 0on the part of the Petitioner's deponents about this

practice.

In his heads of arquments filed primarilv for the Petjtiocuer
Mr. Wessels submitted that the provisions of the Act and the LlLesat
to be applied are to be found in Section 173 ot the Companiea Acth
of 1967 in order to determine whethe:r a Company mav be wound up.
These are

{1} that the Company is unable to pay ita debts. See
sectiona 173(f) (read with,; and 172(c}.

(2) that the Court is of the opinion that 1t ia just and
egquitable. See section 173(q).

He further submitted that a company ie deemed to be unable tu

pay its debts if it is so proved tu the matisfaction of the Court.

I agree with this submisaion.

1t is indeed profitable in determiniog whether & compapny is
unable to pay its debts, to take Lute acgount the contiongent and

pragspective liabilities of the compauy.

Thus Mr. Wessels submitted that evidence that ua company has
failed on demand to pay a debt which is due, is prima facie proof
of itas inability to pay its debts. He stated that when the Court

was approached the Respondeant was in fact i1nswvivent and provf of
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this was it® inability to pay icta debtas and that on a balauce of
probabilities it is clear that it cannot meet ils debts. See
Resenbavh & Company Pty Ltd ve Sing's HBazaars (Prty)ltd 1962(4) 4

SA p.593 D at p.597.

Mr. Wespels submitted oo the authorities of Moosa va Matijee
Bhawan Pty Ltd 1967(1) SA 131 at 137-138; and Henochaberg on the
Company Act 4th Ed. Vol 2 p 588 that a court wili be of the
opinion that it is juat and equitable to wind up a company iE, in
the case of a "Domestic Company" i.e. a company with 3 amall
membership the "deadlock" principle can be applied. This pricciple

is

"founded oa the analugy of partoership aand is strictly
confined to those small Domestic Companies in whicks,
because of some arcangemen)., express, tacit oc implied,
there exists between the members 1in tregard to the
Company‘a affairs a particular persvnal relativnship of
confidence and trust similar to thal existing belween
partners in regard to the partnership business. Usually
that relationship is such that it requires the members
to act reasonably and honestly touwards one ancother and
with £friendly co-opeiration ip running the Companvy's
affairs. If by ceonduct which is either wrongful or aot
as contemplated by the arrangement, one or more of the
members destroys that relatioaship, the other member ov
members are entitled to c¢laim thet it ia Just and
aguitable that the company should be wound up, in the
same way, if they are partners, they couid claim
diesolution of the partnership".

He accordingly pointed out that as between Ntlhesinye and the
South African director Webb the trust ia at ag and. Thus even (E

Ntlhasinve’'s hands are claaﬁ‘ the trust and cowptidence are

inexistent.
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Henochsberg at pages 596 and 598 is authoritvy for the view
that the test to be applied in an application for a wiading-~up
order is whether the applicant’s affidavit contains allegations

which show prima facie that the grounds for winding-up exisc.

Mr Weassels contended that the allegaticas have heen
substantiated and the case maede out op betialf of tﬁe Fevitioner
These he said coansist in the fact that the Kespondeant is unable to
pay its debts and that a8 51% shareholder is runpoing the compeny in
& fraudulent, reckleas, unreasvaable, dishonest and unbusianess -

like fashion.

Regarding the Reapoandent’'s inability to pay its debts, the
Petitioner allegea that it is owed M292 331-23 as reflected at pp

6~7 of the Record.

He underscores the significanca of the fact that the sum owed
includes a total of M98 547-64 consistling of two dishonoured
cheques drawn by the Respoadent Company in ftavour of the

Petitioner. See paqges 7, 41 and 42 ouif Lhe Kecord.

He indicated that Masevu Butchery and Cold Storage 18 owed

M269 166-52 while I & J is owed M287 452-u0.

He submitted that the bank statement dated 22nd Sepltember,
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1992 reflects a credit balance of ano more Lha M39 143-74,

The learned Counsel rveferring to Ntlhasinve’s fraudulept and
unbusineselike stvle of running the Respondent Compauny. dres Lhe
Court’s attention tou the existence of an saqreement between
Ntlhasinye and the Petitivner regardiag how Ntlhasinve was to run
the Respondent Company, hamely, on an open baais with full acceas
to all company records; and that a bank account was toe be held at
Barclays Bank PLC ip Maseru, further that two signatures were
regquired on apy cheque drawn by the Respoandent company.
Notwithstanding all these terms, Ntlhasinve breached the agreement
encompassing them, by passing a fraudulent rescolution tu sscure
signing powers on cheques for herself alone. and bv failiong ta rupn
the Respondent Company o an oben basis: and by causiug the
Keaspondent Companyv'’'s cheques to be dishonoured; and by failing to
pay into the Respondent Company's bank accounl: ar HBacclaya Bank
PLC in Maseru, a payment made bv a major clienl and debtor of the
Respondent Company. The paymeut ia said in €act Lo have been

received by Ntlhasinve.

She 1is said to have also breached the aqreement by
misappropriating monies belonging to the Respoandent Company and

failing to pay creditors and thereby creating a asituation where

creditoreg have refused to supplv the Respondent Company.

Prayving that the Rule Nisi should be vonfirmed My . Wessels
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indicated that section 175 of the Companies Act of 1987 gives the
Court a discretion as to whether or not to confirm a winding-up
order and urged that thia discreticon should be judicial iy exervcised
and reposed his trust in the ftact that the Court would follow

directions furpgished by provisions of sectivns 172 and 173.

He urgqed further that because the granting of the 1fivel
winding up order 13 ovpposed the Court musi be satistied Co a
balapce of prubabilities ithat the rule should be coniivmed. tn
this regacd I was ceftecred to Wackrill va Saandtoun Iuternaticual

Removals (Pty)Ltd 1984{ } SA 282 ar wpp 285-b.

The learaned Counsel submitted that the onus reslks on the packy
alleging that Mr. Stevn and Mr. Ha:ley should have thought ot sume
other remedy: and accordiogly pointed out that Ntlhasinye failed
tc show another remedy that would have been better. I however
recall distinctly that she did. Whether her brand of remedy 1=

relevant or desirable is another matter.

Justifyving the approach opted £for by the Petitioner Mr.
Wesselas submitted that oral evidence on an issue of factk would
rather be called Efor where it L3 relevant aod miagkt disiuch the

balance of probabilities. Gtherwise no.

I agree with Mr. Edeling Counsel fuwr Lthe Respondeab that

papers are lengthy and the facts complex in this matter.



75

On the one hand Mr. Wessels for the Petitioner contends in
favour of winding up the Respondent company oa the grounds that the
Patitioner has sBatiefied the reqguiremente for s fipal lJauterdact

congisting of

{1} a clear right

{2} an injury actually committed or reascnably
apprehended.

(3) absence of sasimilar prgotection by any uvther

remedy.

Mr. Edeling in opposing thias interdict on behalf of the
Respondent submits that Ntlhasigye as s shareholder has a clear
right to protect her interests, tp Loslst oa proper administration
and the preservation of the assets of the company, and to ask for
the setting aside of uanlawful disposal ot the vumpany's asBsets.
She has a c¢lear riaoht tuv ask for protection, which ahould be

granted {f the other requivements are met.

He contends that the reguirement c¢oucerning Ntlliasinve's
apprehension of iniury committed or threatened has been satisfied
in that Steyn did hand over the assels of the Respondent Company
to Caterserve a foreign company without payment, and did not
perform his dutiea properly. Top that extent he cvontends that the
conduct complained of ie established. I agree with this

contention.
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He further c¢ontends that nu suitable slternative remedy has
baen suggesated by Steyn and others. Therefore the relief asked fou
by the Respondent is appropriate to the problem. Sou much theun for

the interdict against mismanagement.

With regard to judicial management matter I need only indicate
that Mr Wessels' cuntention would have beaa irrelevant in so far
as it tended not to have regard to the reqguirement in the Lesotho
law that it need inter alia satisfy the question "is it desivable®
which is not the vase in the Law of South Africa. The difference
betwean subsections {1) and (2} ot Section 265 is significanl iu
that subsection (1) requires prqbabiliLv thhat 8 companv will be
reatored to sucvcess whereas sygbsection (2) reguicves ouly that
judicial management must be desirable. Thus the Jjudicial
management petiktion has expreéélv been brought iLa tefms of
subsection (2) on dgrounds that judicial management is desirable.
The Republic of South African Act has no equivalent of subsaction
{2) thus the authority relied on by Feedem 54 would not have been
applicable even if opposition to the Respondent's application iu

that regard had pot been withdrawn.

Mr. Edeling neatly summarispd the facts as foullows

1. Feedem Lesotho (the companv) is owned by Feedem S5A 49%
and Mrs Ntlilhasiaye (51%). The company provides catetr ina
services. Mrse. Ntlhasinve agas managinu directour was in
control.

2. On 25th September, 1992 Feedem SA applied va an urgent

ex-parte baegis for the provisional windiog up of Feedep
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Leasotho. An order was granted. The principal
allegations were -

{a) that Feedem SA was a creditor of
Feedem Lesotho far M292 331 plus a
further M98 000 all pavable on
demand.

{b) that Feedem Lesotho ia insolvent and
unable tu pav its debta. It relied,
inter alia, on unsigned balance
sheets, and variouse cheques which
werae aot met by the bank.

{c) that Mrs Ntlhasirye hLad mismanaged
the affairs ot the company, and had
inter alia withneld informatiun,
emended the signipg inatructions at
the bank, and miagppropriated monevs
paid to the compady by its debtors.

{d} that the matter na8 urgent because
Mras Ntlbhasinve mignt divert further
funds.
He contended that without this allegations relatinag to fear

for further diversion of fupds the court would not have qgranted

the order ex-parte. I agree with thias observation.

He summarised the Kespondeat company’'s uvase as follows iLater

alia

{a) that it opposses the applicativn and
denies the alleged indebtedness to
Feedem SA

{b) that it denies that the compauny is
insolvent

{c} that it contends that the short term
inability to pay debts is due to the
conduct of Feedem SA in refusing to
aign documents at the bank and in
refusing to countgr-sign cheques.
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{d) that it denies the alleged
mismanagement expiains the attitude
about informatipp going through
proper chaanels and explains the
need to give the new instructions to
the bank and to deposit moneys in &
second bank account.

{e) that it contends that Feedem 5A
abused the process of court by

{1} withholding important background
facts, correspondence, and negstive
findings made against Mr S5teyn in
this Court

{2} abusing the egrparte procedure

{3) alleging urg@ocy in order to
succeed ip snatching the business of
the company on ap unopposed bhasia,
and

{4) launching the procveedings witle
an uvulterior motive uf getting rid ot
a competitor and sonatchiang the
business free of gonsideration.

{£) that it contends that Mr. Stevn has
acted improperly in his
adminigstration of the eatutre.

The allegatiopns are essentially that

(1) Mr Steyn knew that the return
day waould proecbably be opposed as
indeed indicated in the conversation
he had over theg phone with Mr.
Mohalerne. Regqard should be had to
the fact that the prime function of
a Liquidator 43 in a care~taker
capacity; the quegtion of diaposal
of the assets peicg a different
matter altogether

(2) He did not pregevve the busipness
of the company atthough it is
common causge thay the business of
the company 18 profitable and viable
LE properly managed.



79
{3) Be "gave away"” Lhe main assets
of the company, namely the contracts
and the staff, tiy a puppet company
of Feedem SA which was put in place
by Mr. Harlevy.
{4) Be made no contact with Mrs.
Ntlhasinvye 1in order tu obtain her
assistance in the intesim management
of the company.
{g) that the respondent asks for oral evidence and
crosg-examination of Mr. Webh, Myr. Steyn and
others.
Two further applicatiocns were launched, The Eirst is referred
to as the interdict matter and the gsecond 1is for dudicial

management . This second one has been disposed of earlier iu the

body of this judgment.

In the interdict matter, Mrg. Ntlhasiuye relies on the facts

set out in the opposing affidavit and asks for

(a) removal ovf Mr. Steyn as liquidetor, acd an
order disqualifving him from holding that
office again.

(b} dinterdicts aqgainst disposing of the company’'s
assets or jinterfering with ite business, and
agaipst defamatiou.

{c¢c} a declaration that rhe handing over oi the
company’'s coupntracte to Catecvgevve{PtylLtd is
invalid

{d) an urgent interim relief,

In the Judicial mansagement application Mrs Ntlhasinve and MUK

Food Company(PtyiLtd coatend that iudicial management is desirvable

(i) because the company has been severely
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preiudiced by the malicious ex-payrte winding
up and disposal of assets by Mr. Stevn to
Catevserve and
(ii) pray that the disposal of assets must be set
aside, and the company neads a period of
protection to recover from set backs ceused by

the winding up and related cvonduct of Feedum
SA and its attorneva and Mr. Stevn,

In argument advanced on har behalf Mrs Ntlhasianya makes so
bold as to say that if it is alleged that she took the company
money she must be wrdered to return it 3o that the company cvan bhe

in a strong position agsein.

After the matters had been poatpcned wn 29th October 1992 to
16th November, 1992 to enable further affidsvits tou be filed a
further set of atfidavits by Feedem SA, Mr. Steva aod othevs weire
filed. In them it was contended that Mre Ntlhasinve is a liar and
a thief, that she stole almost ML Milliuo, and that irK i3 just ae
well the compaay was closed down in time. The further allegations
against her are, inter alia, that she diverted company funds tu the
account since as long sgo as September 1991, in a total amount Hjust
leas than M1 Million and this money was to he used, iater alia, to
pay for Mrs Ntlhasinve’s house in Swaziland for almost M400 000~
00. The auditor says he was never told about these funds or thise
bank account and the money was not used for company purposes. It
i8 also alleged that she purchased goods on the company’'s accounts
with suppliers, for herself and héz other businesseaes. Jt i=m alsao

alleged that she forged & sjigaaturs on a Sanlam financial
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gquestionnaire.

It i3 contended that the company would have managed Lf she had

not removed about ML Million.

It was also alleged that she transterred toads o ke

children’'s acaoounts.

The Petitiovner couateads thavt Mr. Stayvua Ctrizd vo tLrade butb
could not succeed, mainlvy because at Katse, theje was a rishk of
further losses aand damages c¢laims by clieabs Lf suppii=s are
interrupted, and that is whv he let Caterserve take over bthe

contracts and starcf.

In her replies to these allegations Mrs Nilhasinve says

"Regarding the withdrawal of funds tcoc be placed in the

names ©of my children, I state that [ was not aware of

this my husband did this on the advice of attornevs we

used in Maseru imnediately afrer provisional

liguidation".

She further countends that Lthe depositts Lnbto the agric Bank
account were not unlawful, and she denijies s=trenvouslvy thal there
was any theft. She points out that the deposiis were ig bthe aame
of the Kespondent company and that the receipts from the debtours
were entered on the debrurs ledger. She cannot understand why the

auditor did not pick this up from the ordinary books. She contends

that much of the money was used for normal company expenses such
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as salaries and pavmeabts bto supplievs. Althouwgh she did use xome
of the monev for herself, the inlternal ai:angementsz beLween tue
shareholders were flexible and she was ennitled hi doe this. o the
basis that it would all be reflected in the books Sf account and
would be sorted out later. She denies that anvy mceuneys would be
used to pav for a house. She points out that an amount of M40 O0¢-
00 which Webb complains about was Lo fact drawo with Ithe knowlédge
of Webb who =igned for the withdrawal. She denies anv wrounaful

purchases on the cuompany’'s acocounts,

She contends thiat Webb’'s conduct in liquidatina the Company
was 1n bad faith. Further trhat there is uo excuse for Steyu's
failure to properly manage the business oif Lthe companv and z=he
severely criticisas his interim managemeni of the company aond ke
trapsfer tou Caterserve. She charges that the auditor did unot do
his 1Jjob properly. She asserts that the teivms of Lhe haodover of

the contracts bv Stevn are not acceptable.

She charges that Webb knew ovf rhe Swaziland company. aond is
untruthful when he pretends it was done behind his back, and that
Webb made improper suggestions to her in respect of meat business

in Lesctho.

She denies any forgery.

Mr. Wesgels conteads that all the c¢reditors want a C(inal
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ligquidation order. He submits that they all support the
appointment . of Mr. Steyn as Liquidator and are oppused to the

appointment of Mr. Buys in any capacity whatsocever.

He referred to the animositv betweep parties in a small or
domestic company and urged that the creditors’' attiiute ashoutld be
considered when issuing a final order either because it is just and

agulitable ov because rhe company cau't geel” if3 liabid liies

He pointed out that Ntlhasiwnve has Lalen steps contcavy tu Lhe

majority decision ot the Board of Uireciors. by openiodg &0
alternative bank account and seeking sole sSidning powers. He
submitted that Cthere 112 complete lack of trash and confidence

between Ntlhasinve and the Petiticner as shown be the

corregpondence betwean them.

He correctly pointed out that the parties have made serious
allegations regarding theft, fraud. dishonesty, lies, 1Jjealousv,
racial prejudice and abuse of the cuurt process abont and regarcdiag

each other.

He emphasised that these two "partaers” cannol work tngether

on account of apimositv between Ntlhasinve aand the onlv other

shareholderc.

But Mr Edeling counters by poiating vut that the mismandagemen!:
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bv Mrs Ntlhasinye is denied and explained; and Lthat in anv event,

this is pnot a ground for windipng up althoual, 1t cannot be iuynored

and must be coansinderad 1o relaiilon ko the mosic suitable oiden

under all the circumstancves. He suvugestz Lhar in a ftucrthey order
he would propoze thabt Mr=z Niihdsiuve shouldou't have siagallory
riahts.

Mr. Wesselg contends that there would be wwe polpt L

discharging the provisional liguidation order because Feedem
Lesotho no loagey exists, that there is ao Llodication that former
emplovees will go back., that in anv case the Respondent Company has

no employees with which fo cvarry out anv of its conbtracks.

He indicated that there are binding contracts between previous
cuatumers and clieuts of Lhe Respondeant Company aund a cowmpaay aamed

Caterserve{Ptv}iLtd.

Mr Edeling queationa the Llocus standi obf Feedem S5A a3 a
creditor and savs that this is hotlv disputed. He submitted that
Feedem Lesotho’s alleged L1uasolvency aud iaabililty to pay are
disputed and reasons have been furnished for anv impressioco gained
that these factors do in fact obtain. He raised obiecltion ko abuse
of process by the petitioner and submitted that thia would be
sufficient ground for refusinag a fional order and dischargionog the
provisional  order. Should this be done then the court would

however consider what further ordera must be mpade tou protect
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creditors and be in the interests of the Companv. He submittied
that Petitioner and its attorneys including the Frovisional

Liquidator had ulterior motive.

He referred to material non-disclosures including the facts
that Webb knew that the moaney was paid into the Agric Bank account
in the name of the company. He contended that this non-disclosuvre
wag discovered when Webb’'s further afiadavit was filed. He chacaed
that Webb did ncot initially disclose the fact thabt he knew that ihe
moneyz had been banked in an acceouant in the name ot bthe company
I agree that a material non-disclosure of this uature 13 verv

sericus .indeed.

In 8§, Lieta va 8. Lista C. of A. (CIVY 5 of 1987 {unvepurtad;

Trengove J.A. said at p.8

"It i3 necessary to draw attention to an aspect of this
case which appears to have been overlooked in the Court
a quo. namely that in his application the Regpondent
breached the uberrima fidea rule, whereby it is the duty
of a litigant who approaches the court ex-parte to
disclose to the court everv cilrcumstance which might
influence the Court in deciding to grant or teo withhold
the relief. ({(See e.g. Schlesinger vs Schlesinger 1979(4)
SA 342(W) at 349 and Cometal-Mcmental Sary vs Corlana
Enterprises (PtyjLtd 1982(2) SA 412{(W) at 414). The
Respondeat manifeatly failed to make a full and hoaest
disclosure in his application. Thua, op beina apprised
of the true facts., the Judge a quo had a discreltion to
disamiaas the application on account of the non-disclosure,

or to preserve it There 13 ano indicaticn ta the
judgment that the learned judue applied his mind to thiz
aspect uf the case. Had this diascretion rested ia me.

I have little doubt that 1 would have discharged the rule
on account of the EKespoudent's breach of the ubervima
fides rule".
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Mr. Edeling referred, with disapproval, tu the Petitioner's
failure to use other possible remedy wsuch as the decisiovons by the
directors, action in terms of section 16%, ovr interdict against

mismanagement .

It appears that under the heading "Minorivies" section 18% is
very important being designed for the sort of situation this gourt
is facved with. It gives the courf widest powers to curtail abuses
by opporessive majoritvy. I saree with the contention that thie
could have been resorted to as ope of the possible prucedures to

follow instead of running for liquidation.

He conteunded that Feedem SA caused the situation now relied
on by it and that it would be wrong for it Lo rely opn the aituatiup
that Ntlhasianye clearly ahowed she complained aboul; pamely, that
Feedem SA deliberatelv stopped signina chegues and precipitated

casgh flow crisis.

Feedem Leaotho has made asubmissions agaiast winding up
Petition. In those submissiocons it has pointed out that Feedem SA
gstrenucusly opposes the request that oral evidence be heard so as
to air material disputes of fact {but Webb savys no wavs). See paqge

98 vf the record.
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It is also a matter of some curiopitv that Webb is adverse to
any suggeetion that this proceeding be referred to oral evideace
yet there is authority in Weckrill vs Sendton Internation Removals
1984(1) SA 277 WLD, for the view that

"The standard vf proof of the relevant facts required for

the confirmation of a provisional windioa-up order should

not be anything less than that required in civil cases,

that is proof on a clear balapce of probabilities, with

the admiassion of viwva voce evidence where necugagary to

reaolve material disputes on the aifidavits®.

It isa submitted by Mr. Edeling that in these circumstances the
court cap only decide the mattey on the bagis uf the petitiuvner’'s
allegations which the Kespoandent admits tugethex wilh the
Respondent’'s allegations. 1 accept that this represepts trite law
as indeed succintly put in Stelleanbusch Farmer's Winery Ltd vs
Stellenboech Winery (Pty) Ltd 19587(4) SA 234(C) at 235 E-G. C\f
Plascon Evans Faints va Van Risbeeck Pailntes 1984(3) SA 623 (AD) at

634E -~ 635C. Thuas the Court is at large to 9o alopng with the

Fetiticaer's allegqations which ares confirmed by the Respoadent.

Mx. Edeling says that on this basis it cennot be found that
the petitioaer has suffivient lpovus staadi or that the company is
uaable to pay its debts. Furthermore, so the argumeant goes, it
will be found that the sx-parte procedure was not 4justified, that
the petitioner was actuated by an improper motive, and that it

caused or contributed to the situation complained o by it.
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On this basis Mr Edeling submitted that Feedem SA could guite
clearly have applied for minorities relief in terms of section 165
which gives the court extensive powers to assist minorities in the
case of oppression by the majority. He contended that it would
indeed appear that in terms of section 175(2) no winding up order
should be given since it appears that some other remedy was
available and the petitioner acted unreasomnably seeking to wind up
the company on an urgent ex—parte basis without justification and
without full disclosure in circumstances where it failed to
consider other remedies to present before Court for relief. He
stressed that such unreasonable conduct was persisted im even after
the provisional order was given by failing to preserve the buainess
of the company pending the return day. He urged that on this
basis, a fimal order must as contemplated in the relevant

interpretive statute, be refused.

He submitted that indeed the petitiomer might have had a valid
complaint that money was not being deposited into the account; but
raised the question whether there was no other relief. In other
words were the facts such that if the court could not give any
other solution the only solution would be winding up? He contended
that if the share holding were 50\50 there would have been a
deadlock and the court would have been unable toc give minority

protection since there would have been none.

The learned Counsel went on to submit that a further ground
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which gives the cgurt extensive Fowara to assiat minoritisse in the
case of oppression by the majurity. He conteaded that it would
indeed appear that in terms of section 175(2) no winding up oirde:
should ba given siave It appeare that eome other remedy was
available and the petitioner acted unreasonably sseking to wind up
the company on an urgent ex-parte bhamis without justificvatiova and
without £ull disclosure in circumstances where it £failed to
consider other remediea to present before Court for relief. He
stressesd that such unreascnable vonduct wae persisted in even after
the provisional order was given by failing to preserve the busineas
of the company pending the return day. He urged that on this
basis, a final order muat ae contemplated in the 1relevant

interprative statute, be refused

He submitted that indeed the petitioner miaht have had a valid
gomplaint that money was not baing deaposited into the acvount; but
raised the gquestion whether there was no other relief. In other
words were the facts such that 1f the cvourt could not give any
other solution the only solution would be winding up? He contended
that 1f the share holding wers 50\50 tcthere would have beea a
deadlock and the court would have bheen unable to give minority

protection since there would havq-baen none.

The learned Counsel went on to submit that a further ground
for discharging the provisional order is the serious aon-discvlosure

of material factes and set about this contention by pointing out
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that the non-disclosures include the fact that seriocus findipoags hed
previously been made againet Mr. Steyn in his capacity aBs a
provisional trustee in Lesotho. This was not disclosed, and it was
stated under oath that Mr. Steyo is an "emineatly suitable” person
to be appointed, with the very extensive puwers that were asked for

and granted.

It is indeed neceasary for the courl to be placed in a propar
poaition to determine whether the peraun proposed is prouper to have

those wide powers.

Thus Mr Edeling aubmitted that if the previoua Ffacts had been
disclosed, the court might well have appointed sumeone else aithey

alone or with Mr Stevyn.

Another aspect of non-discleosure pointed out by counsel
related toc the fact that the withheolding of information by Mrs
Ntlhasinye was something that had been addressed in cocrrsspondence,
and that Webb had apolougised to her and aurwed with her views that
information should be given Lhrough the proper chaaconels. i See
Annexure 7 attached to her papers) But strangelv enough the court
was misled into thinking that Lhis aspect was Far mure serioug.
Webb had been complaining previously that Nt lhasainve wao
withholding eecrets from him. But he didu't tell Lthe court that
this was resalved as reflected in Ntlhasinye's Annexure /. Had

Webb referred to this letter in his averments the atinag would bave
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been taken out of some of the chavrgea he was leveslling at her

Learned Counsel also submitted that there was no disclosure
by Feedem SA of the faut that the background was a sevises of
disputes between the shareholders, as spet out in very important

correspoadences.

Indeed the most important non-discloaure relates to the chegque
for M481 000-00 fiom the KLDF. 1In the Founding Affidavit deposed
to by Webb on behalf of the Petitioner at page 20 wf the ex-parte
matter Webb savys

"{a) the army has paid a cheque which wua uplifted

by one "Joyce' on 9th September 1992.

{b} the cheque has not he paid into the Bavclavs
bank account

{c) the funds may have been stulea oy diver ted!

and he leaves the court with the clear impression thal! he knows
nothing further about c¢he moaey and couiecturws, with all the

genuine anxiety of an unknowing man, that it was probably stolen.

Grounds for urgency were gaid tu be fear wf further similac

thefts.

Ntihasinye in her affidavit points out that the mwney was

deposited in am account at Aqrig Bank in the name of the company
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and she explains that she had ta do so hecause Webb had stopped
8igning cheques at the Barclaysg account aand she needed to pay
salaries and soc forth. In reply Webb states that he knew three or
four days before the petition was launched that the cheque in

guestion had been deposited at the Agric Bank.

The significance gought to be placed wu this aspent of the
matter is erronecue because Webb befure brining the pelition kaew

where this money had gune.

Thua Mr. Edeling having demurred at the fFact that Webb does
not deany the fact that the acoupt weas even in the name of the
company submitted that it is cleaasr, un Webhk's own evidence, Lhat
he knew about the Agric Beuk facts befure he sgigned the Petition.
Nevertheless, he withheld these important facta, He further savs
the importance of these facts 1is two-fold. First, it puts a
completely different complexion on the allegation rthat Mrs
Ntlhasinye atole the money. A thief would hardiy keep the money
in a bank account of the company whose funds she stole. Egually
important, these facts prove that the company had about half a
million Maluti available in cash, which could easily be uzed Lo
meet the pressing demands of cireditore. This makes the sllegaliovus
of inability to pay debts far less coovincing. Thus learned
Counsel accordingly submitted that if the court bhad kanown on 2tk
September, 1992 that the company had this movev in a bank account,

apd if the petition had been sarved, it would have been & simple
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matter to make a puitable alterpative order without the drastic
step vf winding up. This is, he said, particularly so ia thait it
is common cause that Lhe business oif the companv is viable and

profitable, which counts against wiadiug up.

Indeed a simple order would have been that those monevs should
be drawn against two signatures ilustead of wiading up the company.
I have no hesitation in accepting that Webb created verv false

impression in the court’s mind.

I may say also that Ntlhasinve'’'s readiness even to disclose
matters which tend to put her sgeverely in dim light with the
exception of the agony she seemed to be labouring uvnder in tryilng
to explain away the propriety of seeking Ytw pass vif as a asole
signatory to the bank accounts, contrasts sharply with what appear s
to be 8 concerted effort by the Petitioner's depuneats not to be
candid with the c¢ourt in respect of thinaos they are exposed Lo have

been privy to but were not ready tu confide ih K court.

I therefore agree entirelyvy with M1 Edeling’'s submission that
the abuse of launching ex-parte proceedings without making f£full
disclosures merits the stronqestrqenaure of thies court. Indeed the
learned Counsel referred the court to the Lesotho Court of Appeal’'s
strong expresgs.ion in P, Ntsolo va M. Moahloli C. of A{(CIV) B8 of

1987 where Aaron JA said

"It is well established that a party whu cumes to Court
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seeking ex-parte relief mualt’ take great care in drawing
his affidavits, and that

(a) all material facts must be disclosed
which might influence the Court in
coming tuv a decision:

({b) where material facts are not
disclosed, the Court has a
discretion to set aeide the relief
granted ex-parte, on the ground
merely of the nopn-dieclosure:

{c) this is 8o whether the non-
disclosure was wiiful and mala fide,
or merely negligent. See for
example Schleeinger vs Schlesiager
{supra}. o most cases, that
discretiovon is exeyrcised against the
appellant.

The reasuvn for this 1s obviuvus. lt 1Ls an

extraordinary procedure foy a (Court to grant relief
against & party without that party baviag had an
opportunity to reply to the cass made ocut by the

applicant. Safeguards are nmcespary to try to minimise
the risks of preijudicing the party against whom the order
is sought. The insigtence on Eull disclusure of all

material facts - not only thouse facts which the applicant
congiders relevant, but uall facte which may possibly
influence the c¢ourt‘s decision - 1isa one of thoee
gafeguards.

Affidavite are generally drawn by, or with Cthe
assistance of, legal pratitiopmers. As officers of the
court, they should be particularly astute to ensure that
their lay clients, who cannot be expected to know the
procedural rules, do make full and accurate disclusure"

I have no doubt that Webb’s non-disclosure of material faclis

is deliberate and mala fEide.

1. There are several! qgrounds on the basis ol which the
provisional or1der stands to be discharged. but in
exercisga of my diacretion propuse tao diachavae (L un

the basis of non-disclosurg of materjial facte bv some of



the Petitioner’'s deponenta, with costs on attourney and
client scale.

1.{a) Serious allegations have been made aboub Mr.
Harley based mainly on the rensuvle e
praviocusaly received Ffrom the High Court

concerning his conduct inp matiLers relating to
liguidation fuur years before this application.
I have not been persuaded that in the instant
proceedings there Js ancough rvidence to liok
him with any wirongdolng to warranhk any censure
Or Dnegative pronouncaaent vongrerniay this
conduct. He is acuvordingly discharged {roum anwv
liability to rhe respondeat in his personat or
professional capacity including any form of
inquicy or investigatign envisaged under any
provions of sections falling upder the 1987
Companiesa Act. The sgicvuation is different with
regard to My Steyn. Spome of the Respondents'
serious averments agaipnst him have gained the
court’s favour. The haste with which he
divested the Respoandenl of its wmost important
agsets and gave them to a foreign company
without consideration, couplad with the
telaephonic conversatiop he had with Mohalesoe,
from which coaversation Lt ias clear he
appeciated that the wheole exercise by him and
the Petitioner would be opposed gave Efurther
impetus to the Respondent’'s view that a
congpiracy appeared to have been enktered intco
to get rid of Ntihasinye and aqueeze the
Rasgpondent out of business i1n conseqiencs
therveof . Thus it seeme inescapable to
attribute ill-motive ko Mr. Stevn. 1 savy this
with all the cogstjyeint bearing in mind his
untaraished cvareer for a long Ltime as an
officer of this Court, an attorney who assisted
this Court as a Truasatee ov Ligquidator on muny
occasions.

2. The Respondent company i85 placed uader judicial
management under tlie contripl of the Master of the Hiah
Court aud subiect to the further provisious set out
below.

(a) Subiject to the gupervision of this Court,
Feedem Catering Services (Lesotho){PtyiLtd is
placed under the management of a judicial
manager appointed in terme of Section 186, but
subijevt to the proviglons of aubsections (2)



(b)

The

(e}

{d)
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and (3) of section 185, and any perasoa or
persons vested with the mapagement of the
company’'s affaires i8 or are from the date of
the making of this order divested thereof.

Upoan the date of thiga order, and upoan
completion of a bond of security in accourdance
with the provieions of Section 241 of the
companises Act, the Jjudicial manager shall
procead forthwith tou take over the management
of the company, and shall as soon as
practicable and unless with the consent of the
Master not later than one month and in any case
not later than three months after the date of
his assumption of management, and at iantervals
of three months thaereafter, gsubmilt to a meeting
of the company, to a meeting of the creditors
of the cvompany and to the Master, a report
showing the assets gpnd liabilities of the
compauny, its debts ana obligationg, and all
such other information as mav be peceasarv to
enakle the Masler. 'the amembers and the
creditors to become fully acguesintled with the
company ’'s positiuva.

court alsco issues an arder

directing that the judicial manager wiil be
remunerated at a rate as deteimined by the
Msaster,

directing that the judicial manager shall have
full power to deal with the mansgement of the
company and its affasivs, ioncludiog all powers
previously held by the board of directore, and
the power to conduct the business of the
company including the powers to sell and or
otherwise dispoge of any of the assats of the
company and including powers incidental ta the
aforegaid including the power to raise money
on debentuyres or otherwise without the
avthority of membsera, but subiject ty the rights
of creditors.

It ie further ordered lthat

{a)

While the dudicial mansgement ordeyr is 1n
forve, all legal proceedings, actioas aad the
execition of 8ll writs, summonses, and other
processes againgl the company be staved and be
not proceeded with without leave of this Court
firat being obtained. afte: due aud sutficient



{£)

(g)

{h)

{1)

This order ehall be published once ia the Government
Gazette and once in a newspaper circulating in Maseru.

The judicial manager shall ceause an Enquivry to be made
in terma of sections 204 apd 272 read with section 264

of the Companies Act, into the various matters raised in
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service on the Judicial Manager

The Judicial Manager shall have the duties as
pet out in Section 268 of the Companies Act.

Mr. S.C. Buys of the firm Du Preez Liebetrau
& Co. ias appuinled as Judicial Manasger.

Thias Court may at aay tiwme aud in auy mannet
vary Che terms of this wvider on good cause
ahown.

Sections 234, 235 apd 262 of Lfe Companies Act
ghall apply in the judicial management .

The costs of the applicatioun for judicial
management and of the -iudicial mapsgement and
the engquiry referred to beluw may be paid from
the asgsets wf the company. without prejudics
to the right of the company to recover such
coste and\or damagqes from any persou.

the papers filed of record.

In this regard:

{a)

(L}

{c)

(a})

Dr W.M. Teotsi (wr Eailing him Myr. M.T. Matsau)
is appuinted commissiouner in terms of Secvtion
262 of the Companiea Actk.

The Judicvial Managet ahall give the
commissivner every dsaiatance in regard to the
inguiry.

The commiasiconer shell!l have all such power s as
are contemplated in the Companies Act ,
including the power Lo glgn and issue subpousnae
and to regulate the procedure at the enguirv.

Any subpoena addreseged to any person samploved

or appointed by Feedem Cateriuog
Services(Pty)Ltd may he servad in Suuth Afrvica
by an attorney admitigd in Souvth Africa. If

any such persova faile to attend at the apquiry
or to comply with any 1nstruction given by the
Commission, euch fagt will be taken inro
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account by this Court in any future proceedinus
in this matter.

{e) The enguiry i3 to be held behiad closed doors,
and no person may be present thereat without
the consent of the Commissioner.

{f) The evidence shall be recourded and transcyibed.

{g) The Commissioner shall at the concluaion
thereof submit a report Lo this Court
containinog his findings and recvommendations.

Pending any further order which may be made after receipt
and consideration of the commissioner s report,
Caterserve (Pty)Ltd is interdicted from allowing any
transfer, issue or allotmépt of ita sharves; and from
dispusing of or alienatipng the business presently
conducted by it, and is ordered to take all reasonable
etepe to continue and preserve the said business and to
keep full and proper recorda of all traneactions, as may
be reguired by the judicial maveger. In cases of doubt,
the directions of the judivial mandger musl be sought,
failivg which applicalion must be made Lo this Court toy
directicons. It is fFurther ordered that Feedem Catering
Service (Pty)Ltd and ite direction Mr Webb shall eunsure
compliance with the orders La thia paragraph.

The interdict matter (being Lhe application for the
removal of Mi. Stevn and for the setvtiiang aside of the
tranafer of contracts to Cater Serve {(Ptviltd and for
related relief) is postponed sine die, and may be
enrolled after the Commiseioner has filed his report.

Any interested party mavy. aftev raceipt of the
Commissicner's report, aive notice to any other partl of
any further or alternative relief which may be sovught at
the resumed hearing of the interdict matter.

The allegations against Mra 'Mamothe Floriua Ntlhasiave
should be investigated bv the Commissioner.
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9. Costs in the interdict matter are reserved.
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22nd November, 1994
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