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IN THE HIGH COURT OoF LESOTHO

In the matter between;:

R E X
and
EVARISTUS RETSELISITSOE SERHONYANA Accused

JUDGMENT

Delivered by the Honourable Chief Justice
J.L. Khecla on the 18th day cf Ociober, 1994,
The accused 1s charged with the offence of
contravening section 4 (1) {(b) as read with section 3
{1y (3}, {x1i), {1i1i) and (iv) of <the Sedition

Proclamation No.44 of 1938.

In that upon or about 13th day of November, 1993,
and at or near ‘Manthabiseng Bus Stop, in the district
of Maseru, the said accused did unlawfully and
intenticnally contravene sectioo 4 (1) (b) as read
with section 3 (1) (i}, (i1i), (iii} and (iv} of the
Sedition Proclamation, No.44 of 1938, in that he
uttered seditious words which were intended and\or

calculated either:



{a) to bring into hatred or contempt
or to excite disaffection against
the Government of Lesotho as by
law established, and\or

(b} to excite His Majesty’'s subjects
or 1inhabitants of Lesotho to
attempt to procure the
alteration, other than by lawful
means the lawful established
Government of the counctry; and\or

(c} to bring into hatred or contempt
or to excite disaffection against
the administration of 3justice 1in
Lesotho; and\or

{d) to raise discontent or
disaffection amongst His
Majesty’s subjects or isghabitants
of Lesotho;

when he {(the accused) uttered certain words 1in a
speech which he delivered at 'Manthabiseng Bus Stop as
aforesald, and thus did contravene secticn 4 (1) (b)

of the Sediticn Proclamation.

Section 3 (1) and (2) read as follows:
(1) A "seditious intention" is an intention -

{i} to bring into hatred or contempt
or to excite disaffection against
the person of Her Majesty, Her
heirs or successors, or the
Government of the Territory as by
law established; or

{1i) to excite Her Majesty’s subjects
or inhabitants of the Territory
Lo attempt to procure the
alteration, otherwise than by
lawful means, or any matter in
the Territory as by law



(111)

(i1v)

(v)

(2}

established; or

to bring into hatred or contempt
or to excite disaffection against
the administration of justice in
the Territory,; or

to raise discontent amongst Her
Majesty’'s subjects or inhabitants
of the Territory; or

to promote feelings of 11l-will
and hostility between different
classes of the population of the
Territory.

In determining whether the iantention with
which any act was done, any words were
spoken, or any document was publishad, was
or was5 not seditious, every person shall be
deemed €0 intend the consegquences which
would naturally foliow from his conduct at
the time and under the circumstances in
which he so conducted himself.

Section 4 (1) reads as follows:

"Any person who -

{a)

(c)

(d)

does or attempts to do, or makes

any preparation to do, or
conspires with any persoa to do,
any aceg with a seditious
intention;

utters any seditious words)

prints, publishes, sells, offers

for sale; distributes or
reproduces any seditious
publication;

imports any seditious

publication, unless he has no
reason to believe that it is
seditious.

shall be guilty of an offence and liable on
conviction for a first offence to imprisonment

for

two years or to a fine not exceeding two



4
hundred rands or to both such imprisonment and
fine, and for a subsequent cffence to
imprisconment for three years and any sedlitious
publication shall be forfeited to the Crown.

Oce of the i1ssues (hat were argued before the
Court was whether in the light of the coming into
operation of the Sedition Proclamation No.44 of 1933
(the Proclamaticn} the common law offence of seditico
contlinued to exist. In other words, did the
leglslature intend to amend the common law in such a
way that the commeon law offerce of sedition was

abolisned?

I{ seems to me that 1t will not be necessary for
me to make a decision on that point. The Proclamation
clearly defines a sediticus iatention and from that
defipition one can easily establish what "seditiocus
words”® are. In any case if it becomes necessary to
define "sedition"™ the Court can resort to the English
dictionaries asg well as to the common law definition

of "gsedition".

At the begipning of the trial the Defence Counsel
Mr. Kuny, S$.C. made certain formal admissions. He
admitted on behalf of the accused that the speech

which is annexed to the indictment was made by the
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accused at a rally at 'Manthabiseng Bus Stop in the
district of Maseru on the 13th day of November, 1993.
The rally was attended by the members of the B.N.P.
and members of other parties as well as the general
public. The admission related to poth the English

version and Sesotho version of the speech.

After the formal admissions were made the (rown

closed its case.

Mr., Kuny applied for the discharge of the accusead
on the ground that the Crown had failed to establish
a prima facie case agalinst the accused. He submitted
that the Proclamation is a very old piece of
legislation which has not taken into account the new
changes that have taken place since 193B. One of such
changes 1s the fact that to-day we have a constitution
which protects fundamental human rights and freedoms.
The section of the coastiturion which deals with these
fundamental human rights and freedoms is entrenched.
He submitted that the constitution is the supreme law
of the country and that any law that 1s inconsistent
with the provisions of the constitution must be struck
down. He submitted that the Proclamation is

inconsistent with section 14 of the constitution of



Lesotho.

He submitted that the speech forming the subject
matter of the charge was made by a poelitician. He
conceded that 1t was forthright and hard hitting.
However 1t was not seditfious because what the accused
did was to criticize the Government and he genuigely
belisaved that he was eXercising his fundamental right
of freedom of expression which 15 protected by the
constitution. In order to establisk the intention of
the accused one must look at the entire speech and not

take certain parts of it ipn isolation.

Section 14 of the constitutlcon reads as follows:
1. Every person shall be entitled to, and
(except with his own conseant) shall not be
hindered ip his enjoyment of, freedom of
expression, including freedom to hold
opinions without interference, £freedom to
receive 1ideas and information without
interference, freedom to communlcate 1ideas
and information without interference
(whether the communication be to the public
generally or to any person or class of

persons) and freedom from interference with



his correspondence.

2. Nothing contained in or done under the
authority of any law shall be held to be
inconsistent with or in contravention of
this section to the extent that the law in

gquestion makes provision -

in the interests of
defence, public safety,
public order, public
morality or public
health; or

fu
e

{b} Feor the purpose of
Protecting the
reputations, rights and
freedoms of other
persons or the privace
lives of persons
concerned in legal
proceedings, preventing
the disclosure of
information received in
confidence, malataining
the authority and
independence of the
courts, or regulating
the technical
administration or the
technical operation of
telephony, telegraph,
posts wireless
broadcasting or
television; or

(c) for the purpose of
imposing rastrictions
upon public officers.

Section 14 must be read with section 156 (1) of



the constitution which reads as follows:

"Subject to the provisions of
this Constitution, the existing
laws shall contioue in force and
effect on and af:ter the coming
into operation of this
Constitution and shall then have
effect as i1f they had been made
in pursuaace of this
Constitutionr, but they shall be

" “construed with such modification,
adaptations, gqualificatiens and
exceptions as may be necessary to
bring them 1into conformity with
this Constitution."

Mr. Mdhiuli, the Director of Public Prosecutiosns,
submitted that the Proclamation is not inconsistent
with the Constitution of Lesotho. He submitted that
certaln parts of the speech made by the accused were

made with seditious laotention.

He referred to the case of Chipembere v. Regipam

1961-63 (2} The African Law Reports {(Malawi) 83 at pp.

88-8% where Clayden, F.C. J. said:

"The crime, which is set out in s. 57 (1)(b)
of the Penal Code (cap. 23), of uttering
seditious words has to be considered with
5.56 which deals with what is "a seditious
intention" and how 1t 1s5 proved. To bhe
guilty under s5.57 a person has ta have an
intention to be seditious in one or other of
the senses set out 1ia s.56(1}). But by
virtue of s5.56(2) that intenticon may be



proved by the Crown 1inm a particular way.
The sub-section provides:

*In determining whether the
intentiocn with which.... any
words were spoken ... was or was
not seditious, avery person shall
be deemed to intend the
consequences wnich would

naturally follow from his conduct
at the time and under the
circumstances which he S0
conducted himself.

A sub-section corresponding to sub-s.(2} was
considered by this court in Buchanan v. R.
{1}, in which it was held (1957 R. &N. at
527) that "the word ‘deemed’ was not . meant
to allow artificial intention to shut out
actual intention"” and that the sub~secticn
allowed of "the consideration of evidence
outside the publication itself in deciding
whether or not there was seditious
intention."

The decision of this court on a matter of
law has to be made on the following basis.
The words charged were said; the
circumstances in which they were said foung;
explanations given by the appellant as to
the particular sense in which he used some
words were disbelieved and general evidence
by the appellant that he did not ian the use
of the words, or some of them, have actual
seditious intention, was disbelieved. This
court cannot go benind any of those findings
of fact."

The statute with which the Court was dealing
seems to have been materially similar to the
Proclamation in the present case. The decision of
that Court 1is not binding on this Court but only

persuasive.
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The Court considered the applicaticn for the
discharge of the accused and came to the conclusion
that there was a prima facie case for the accused to
answer. The accused went into the witness box and
gave his explanatior and the circumstances under which
he made the speech. He testified that he 1is the
lecader of the B.N.P. During his political career he

held wvaricous ministerial posts 1irn the previous

Government of Lesctho. The B.N.P. lost the general
electicns in 1993. The B.C.P. won all the seats in
Parliament. There 1is practically po opposition in

Parliament. However following a by-eiection there is
now one member of Parliament who 1s not a member of
B.C.P. As a result of this abnormal situation The
B.N.P. exercises its right of oppeosition from outside

Parliament through political rallies and publications.

The rally held on the 13th November, 1993 was for
the purpose of criticizing the Governoment for what the
accused calls a purifying system, i.e. a system under
w#hich career c¢ivil servants were being replaced by
B.C.P. members. He had no seditious intention when he
criticized the Govermment for what was actually

happening.
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Regarding the judges of the High Court the
accused says that there was a rumour in Maseru that
Judges were to be appointed on party lines and that
B.C.P. supporters were to be appointed. He was
therefore warning the Government not to tamper witt

the Courts because that 1s where their trust lay.

The zaccused was convinced that the Lesctho
Liberation Army (L.L.A.}) was being trainedé in the
Republic of South Africa. Some of the members of
L.L.A. who had already been trained were coming back
intc Lesotho and were being directed to a company
known as Security Lesotho to be employed as security
guards. The 1ntention of the Gcvernmepnt was to
replace the existing armed forces with L.L.A. He was
warning the Goveroment that it was a dangerous thing
to replace the existing armed forces and the civil

service with something new.

The senior members of the armed forces ars
members of the Council of State. He was appealing to
the Council of State to do something lawful and stop
the L.L.A. from infiltrating the armed forces. He
never had any seditious intention or subversive

intention but merely advised the Government through
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legitimate criticism in the exercise of his freedom of

expression which is entrenched by the Constitution.

The defence of the accused as a whole was that
the speech he made does not reveal a seditious
intenticn. It 1is a speech made by a politician who
was exercising his right of freedom of‘speech. He has
a right to criticize the Goveromen: 1ia the manner he
did, more =specially because he is not 1in parliament
where he couid exercise his right to criticicze

Government as a leader of a party.

I shall now guote at length some parts of the
speech made by the accused and then analyze them in
order to establish the meaning of the speech and the

intention of the accused.

From page 17 to page 21 the speech reads as

follows:

"T am gratceful that you are not the ones who
initiated this matters which I am talking
about. The right of every man is to protect
himself and to protect his children. The

right of every man 1s to protect himself



together with his family. I first started

talking about peace. If you are a custodian

0of peace, and vou refuse to maintaln peace,

you refuse to mailntalipn peace, saying that

you are taking orders from government, the

very government which says that 1 am gciag

to kill you - no hongourable pecople, this is

stupidity. Now, there is no wisdom in this

at all, it is utter stupidity. That is why

I said 1f the LLA is being armed today,

being armed with weapons at Security Lesotho

- if today it is being said that the LLA
should be left alone, they are just dagga
dealers who are carrying AK 47s, I said that
if these things do happen, as we see them
now and, if no actiomn 1is taken and these
things continue, ladies and gentlemen, I
said you should 1listsp to me, I am not
speaking from Mpharane, I am not in
Mokhotlong. I am speaking here in Maseru.

This camera should focus into my mouth.

I said National Party members, wherever

you can qget a fire-arm, get a fire-arm

because I will not be there when vou are

13



being attacked. Stand by your corner, where

you are standing, I will see where I will
position myself at my home. Ladies and
gentlemen, I do not usually speak in this
manner. Those who know me should kmow that
I am not an irresponsible person, a person
without responsibility. But then I ask

myself, I say those who have to maintain

peace, it is being allsged that they fear

donor c¢ountries. 1Is the doncor going to give

vou money when you are dead? Is the donor

going tQ give out money and yet you see here

1s somebody approaching vou furtively. We

say, we sald that security forces should

support the government, much as we do not

like it. The qovernment 1s secretly

plotting against us. I can see who else

this government is secretly plottiag
against. That is why I say, in my position
still being the leader of this National
Party, I absolve myself of all blame because

I do net koow the D-Day.

Gentlemen, look for fire-arms wherever

you can get them. Now I say ladies and

14



gentlemen 1 want to ask the gentlemen who
are in charge of the Security Forces in this
country - LLA arms 1tself and pothing is
being done about it. Whea Rets elisitsoce
realises that death 1s 1mminent to the
National Party members, he had to talk to
Naticnal Party members - He 1is obliged tc
say to party members - "Arm yourselwvas®
Ntate Sekautu says his followers should arm
themselves. Mcfeli will say his followers

should take up arms. If vou are iz charge

0f the Security forces, vou wailt until the

present situation ipn Lesotho deteriorates to

the level of the Somali situation and be

like... what is his name? Like... Aided,

with ten forces within this countrvy. Is

that how vyou members of the Security forces

preserve peace in this country? Because in

actual fact, if you are afraid of the LLA,

we are saving at least the LLA will finish

us _fighting.

Your conscience through which you can
attempt to ensure that there is peace in the

country, when there 1s nonsense, 1t does not

15



matter whether it 1s brought by a minister
or not. When one breaks the law and creates
hils own smalil army, you have to intervense.
It is for these reascns that I say Naticonal
Party members should find a way of saving

themselves because I can sse -1t 1is a

hopeless situation.

Ladies and gentlamen, tims to speak
truths has come, time t¢ sSpeak truths has
come and we will speak them i1in this mannss
that I am saving them. Those LLA men wacs
are camping at Mokhotleng, those whe ars
fighting against the Crown, because 2

policeman is the Crown, even a child-poliics

officer can arrest you Dbecause he

t
ur

respectable he represents the Crown, is it

being alleged that these ones are glorious,

they cannot be arrested. I will not talk
more than this, lest perhaps, I be
misinterprected. But we wanted clarity, sc

that the day Mcfeli defends himself, the day
Sekautu defands himself, it will be as =z
result of this Security forces haviag

abandoned their responsibilizy. It 1s the

16
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first time - there 1is nowhere w2, as
National Party members ever said that we had

children 1in the police force, nowhere 4did we

say we have children in the army. Soldiers

ry

are the pecople who maintain the peace of the
country. The police malntain the peace of

the country, ladies and gentlemen.

In any event, God's truth, Jesus’ Lruth is
that irrespective of one’s political outlook
whether one 15 a member cf the BCP, nobody wants
his child to be killed; whether you are a memher
of the MFP nobody wants his child to be killed;
whether you are a member of tThe BNP, nobody wants

his child to be killed. QOh commanders we beg

vou, do not play games with our children, iull

them into a false sence of security, until the

LLA returns from Pretoria. Do not fool argund

with our children - We do not want to say so, but

we are compelled to say these things, we do nct

want to talk about. We savy we know thev are

accustomed to taking orders. We plead with the

senior officers pnot to make sacrificial lambs

wirh our issues.




Ladies and Gentlemen, 1t is with great
agony that I say these things. I was a
Government minlister for years, one of my

n I have experiencs more tha

83
i)

duties in whi

any of my cclieagues here who have also bes

o

government ministers - difficult as it w

m
ul

was T{O help the covernment 2 nhave good

govarnance -~ fhat 1 whers governmsnt is

confronted with problems 1f 1t 1is the

government, much as we do not like 1it, w

[{H]

still made an effort to assist it where we
could. Each and svery ocnme who took an cath
before His Majesty, much as we are observing
the oath 0f secrecy will continue to do sc -

we remaln commictad to assisting a

government, 1f 1t 1s a 3elf respecting
government. But a coveroment which stalks
irts armed forces, get lost,; ferget.®

Earlier at page 15 the accused said:

"When we thought about the matter it
became apparent to us that Mkhonto'we-5Sizwe
is going to traln with the 3SADF. That

General, who helped to form LLA, Liebenberg,

18
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takes these LLA people, the LLA of this
congress government of which Ntate Mokhehle
swore there at PTS saying that he hagd
disbanded the LLA. Ae swore bDefore the
police there that he had disbanded the LuA -

There 1s LLA secretly bheing taken to the
R.5.A. tgo +train together with SADF and

ore he retires as a

n

LLiebenberg sc that be
General, the LLA should have trained aand
returned nere. When there are soldiers in
the country ancé the police as well, why 1is
there this secret training ladies and
gentlemen? Against whom is this clandestine
training directed? Again, who 1s this
person, at whom this secret ftraialng 1S

aimed?"

The meaning of the speech by the accused,
especially the parts I have quoted above, is very
clear. He starts by saying that the L.L.A. is part of
the Government of Lesctho. Ee alleges that members of
L.L.A. are being tralned by a certain General
Liebenberg im the Republic of South Africa. He
refutes the statement made by the Prime Minister at

P.T.C. that L.L.A. has been disbhancded. He then
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addresses the custodians of peace, the armed forces,

and accuses them of being stupld to chey orders from

the Government which is going to kill them. The LLA
is being armed at Security Lesotho. He then appeais
t2 members of his Natiecnal Party to get firearms

wherever they c¢aan get them to dafend themsslves

pecause he will not De thers2 when the LLA atzacks

At page 19 againa the accused dirscos his

m at the commanders ¢f the =armed forces

~ o = -
CLrITCTICL,

" {n

(Security forces) and asks them why they remain doing
nothing when the LLA igs being armec. He accusss the
commanders of the armed forces of waiting until thse
present situation in Lesotho detericrates to the Level
cf the Somali situation. He asks members of the
security forces whether that i1s how they preserve
peace 1n thils country. He completes this part of the
speech by saving if commanders of the security forces
are afraid agf LLA, members of his party «will be

finished by the LLA whilst fighting.

He warns the security forces that when one breaks
the law and crestes cne’'s cwn small army, whether he

1s a Minister or not, the security forces hnave to
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intr
inc

(4]

rvene, He finally pleads to the commanders of the
security forces not to make sacrificial lambs with

their (accused’'s) children who are members of the

security forces by lulling rthem into a false sense of
security until the LLA returns £from Pretoria. He

aileges that thesy remain commitied to helping a
government, 1if it is a self-respecting government.

But a government which staiks 1ts armed forces shculd

]
O
ot
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[
j=a
3]
o}
o]
D
(85

the spzech wade

Fe

It se=sms Co me that thes parts ©
kv the accused which have been quoted aboves,

especially the parts which have peen undsrlined, sho

£

O
+h

that the accused had a sediticus intention in terms
section 3 (1} {1}, {(i1) and (iv) of the Proclamation.
It cannot be said that the accused was exercising his
rights under section 3 (1) (a) {b} and (¢} of the
Proclamation. It cannot be said that he was pointing
out errors or defects in Government or constitution of
the Lesotho as by law established or in legislation
with a view to <the remedying o¢f such errors or
defects. What he was doing was tc bring into hatred
or contempt or to excite disaffsction against ths

Government of Lesotho as by law established.
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Se the Proclamaticon provides that in
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determining whether the intenticn Wwith which any act
was Zone, aay words were speken, or any deocument was
pubiished, was o©or was not seditlocus, every person
zhzll be deemed to intend the conseguences which wouls

nacturally follow from nis coadu
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circumstances in wnich he so conducted himseirf.

In Chipembere v. Reginan - supra - Clayden F.C.J.
nheld that a sub-section corresponding tro suk-section
{2} {similar to our secticn 3{2) was considersd by

that court in Buchanan v. R. and 1t was held that the

word ‘deemed’ was not meant to allow artificial
intenticon teo shut out acrual intention. In the

present case the (ourt has considers=d the words usad
oy the accused ancd the circumstances under which they
were used. There can be no doubt that the accused was
actually exciting His Majesty’'s armed £forces to
attempt to procure the alteration otherwise than by
lawful mzans, of the Government of Lesotho as by law
established. He was saying that the Government of
Lesotho was training the LLA and that after such
training the LLA will return to Lesotho and kill
members of the security forces. By so dcing the

accused was obviously bringing 1nto hatred and
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cenTempt the Government Dfi Lesotho by members of the
armed forces. He was also exciting disaffection bv
the members of the armed forces against the Government

of Lesctho.

The accused was ais0o raising discontent or

Zi3aifecticn  amcngst =iz HMajesty's subjects or

Lesotho waz training & secret army 1u & foreign
country £for the purpess of killing members of the

country’'s armed L[orces. Some of His Malesty's

L1}]

subjects have their children in the armed forces.

In his defence the accused says that in his

Sspeech he was appealing to the members of the Counc:il
of State to counvene a meeting and to consider the
truthfulness or otherwise of these allegations. I do

not agree with the accused that his speech was
exclusively directed to the members cof the Council of

State, Tt is correct that o page 17 of his speech

ot

{cthe English version} he appealed to the Council of
State. However in the rest of his speech he appealed
to and crizicized members of the armeéd €£orces in

general. He accused them of being stupid for zot
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doing anything when members of L.L.A. were being armed
at Security Lesotho in order to come and kill them.

He2 sgays that 1t was alleged that they feared donor

countri=s. He asked them when donor countries would
give them money when they are Jdead. At thig ztage che
accuzed was directiy addressing the armed forces 1o

ul
M
'
v
1]
[
f
-

It is common cause that in t2rms of ssction 14
{2} 0f the C(Cocmnstituticn of Lesothe the fresdom of
supressicn 15 oot absclute. It provides that ‘nothing
contained in cor done under the authority of z2ny law
shall be held to be inconsistent with or in

contravention of this section rtc the extents

L
T
o
u
ot
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o
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law 1in questicn makes provision -

(a} 1in the 1interests of defence,

public safety, public order,
public morality or public health;
or

{b) for the purpose of protecting the
reputaticns, rights and freedoms
of other persons or the private
lives of persons concerned 1in
legal proceedings, preventing the
disclosure of information
received in confidence,
maintainling the auchority ard
independence of the c¢ourts, or

regulating the technical
administration or the technical
ocperation of telephony,

telegraph, posts, wireless
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broadcasting cor televisicn; or

{c) for cthe purpose ot imposing
restriction upon public officers.

In the view that I take the Proclilamaticn deals
Wwith or ma&kes provision 1in the interests ¢f public
order. The effsct 0f the speech by the acsused was to
undermins public order in the sefnse that he was
hringing ints hatred or contemp:i ©Or was exuciting
drsaffeccoion acalinst the CGovernment of Lesothc as by
law established. He was =xcicing the members cf the
armed forces tc attempt to procure that zlieration
otherwise than oy lawiul means, of Government Lesorho
&35 by alw establisned. It is the duty of the armed
forces tg support the Government of Lesoths and to
soey crders by their commanders. The accused 1g
saying that that should stop because thes present

government is not a self-respecting government.

In Chipembere’s case {supra) the essential
elements of the offence created by a statute similar

to our Proclamation are:

1. The words charged were said. In
the present case the defence
admitted the words charged were

said;
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4]

The circumstances in which they
were sald were found; they were

said at a political rally held at

‘Manthabiseng Bus Stop;

L

Exzplanations given by the accused

ar s£ns<  in

fa—

as to the particu
which he wused some words were

disbelieved; and

Censzral evidence by the accused

=

that he did not 1n the us=2 of the
words, or scom2 of them, have
actual seditious intention was

disbelieved.

I have considered the evidence of the accused as
ts the particular sense in which he used some werds
and I do not believe him. I am of the opinion that he

nad seditlious intention.

Mr. Kuny, 5.C. submitted that when the accused
made his speech at ‘Manthabiseng bus stop he believed
that what he said was true. What the accused has said

must be accepted as true because his evidence has not
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been rebutted,. His evidence 1is reasonably possibly
true. He submitted that sediticn cannot be proved by

recklessness but actual intention must be proved.

I do not agree with the above submissions. In
the accused’s own owrds the Prime Minister stated at
P.T.S. that L.L.A. had been disbanded. In his defence
the accused failed to prove that the statment of the
Prime Minister was not true. A copy of "Lesotho
Today" dated the 1l6th to 22pd June, 1994 was hancded in
by the defence. There is nothing o page 4 o0f that
paper that L.L.A. has not been dlshanded. What 1is
alleged on that page 1is that the President of the
Republic of South Africa said Dr. Mckhehle asked
Pretoria for military help earlier this year while
South Africa was preparing for all-race elections, but
added the government hesitated. In my wview that
statement by the President of South Africa did not

prove that L.L.A. was not disbanded.

In Nyamakazi v. President of Bophuthatswana 1992

{4) S.A. 540 at pp. 566-567 Friedman, J. said

"I will attempt to formulate a series of rules
for the interpretation of a written constitution
with a bill of rights, which I do with some
reservacions because of the complexity of the



subject. They are:

(1)

(iii)

(iv)

(v)

{vi)

The basic question is one of law;
does the proposed measure, Or ons
that has been esnacted, accord
wir: the constitution, which 1in
this case 1s the supreme law of

the land? If 1t dees, 1t 1is
valid, lawful and in ferce. It
not the Supreme Court, whiclh

exercises 4 Jjudicial check 1n
terms of the c¢eonstituticon, will
stilke it down, nd declare 1t
ultra vires the constituticn.

The method ot
construction 1

ateroretaticn oOr
an ozen-=2nded

[

@

process ot lucidation and
commentary which explores, reads
into, derives and attaches
significance to avery word,
section or clause in relation to
the whole context. Therefore,
interpretation is not a

conclusicn but a preocess which
searches for the exact meaning of
words and use cf terms.

Hawever the language is
censtrued, its ordinary
grammatical meaning cannot Dbe
dissolved away:

It is recognised and settled that
a constitution is te be liberally
construad, accordiang toc its terms
anc¢ spirlt, to give effect to the
intention of 1its framers, the
principles of government
contained therein and to the
cbjectives and reasons for 1ts
legislation.

In interpreting a constitution,
the crdinary canons and rules of
interpretation of statutes must
yield to a more liberal
construction.

A significant synthesis can be

28



{ix)

=y

S

arrived at between the apparently
conflicting approach of the
‘positivist’ and *Lipbertarian’
schocls 1n the 1ncterpretation of
a constitution by what Kentridge
JA referred as ‘constitution..

‘s

embodviag fundamental righcs,
shoulid as far as Language
permits, be given a broad
construction’ {the Moag:l case
supra a2t 184, The emphasis 1is
mine. ) This in my view 15 the
'golésen mean’ Dbetween the Lwo

sald approachsas.

Constituticnal provisicons which
are regarded as far-reaching, apd
in fertaln instances as absolute,
must receive & more 2xtensive ard
humanistic interpretatiocon than
these o©of an ordinary statut=
whnich 1g limilted

I that constitutions are
eypected to survive for a2 lengthy
perioc of time, and because the
process of amending or revising

(o]
O
s}
®
0
[
[4)]

is more difficult an
than for an ordinary statutse,
they are not bound by the strict
or confined interpretations
applied to the construction of
criminal or other statutes.

The strict interpretation applied
to a contract shculd not be
assigned to a constitution.

The plain words co©f relevant
clauses of the constitution must
be lcoked at, and the language
used must not be given a forced,
narrow or technical
interprecation which does
viocleace to the language thereof.

It must be interpreted in the
context, scene and setting that
exists at the time, and act when
it was passed, otherwise 1t will

29



{ziii)

{#iv)

{(xv)

cease to take 1nto accournrt the
growth of the society which it
seeks to regulate,

The fundamental human righcs
contained in a c¢onstitution are
the moral and legal Oorms
relating to the rights of
individuals and ths conccecmitant
sowars of the Legislarture in
ragard thereto. Therefore, an
invasion o©of those rights that
cannot se Jjustified Dy the
limitations imposed mustk be
scruck down by the Supreme Courct,
because & Llaw that ignores the
iegal &and meral standards o
£iil of rights rcannot be just.

b

fhe onus of proving that a
iolaticn cof & fundamental right
s Justified, by virtue af the
imications imposed on such
rights, rests on the .Government
cr adminlistration.

= H- g H]

A ‘purposive’ construction of a
bill of rights is necessary in
that it enables the Court to take
into account factors other than

mere legal rules, These are the
objectives of the rights
contained therein, the

clrcumstances operating at the
time when the interpretation has
to be determined, the future
implications of the ceomstruction,
the impace of the saild
construction on future
genaraticas, the taking into
account ©f new developments and
changes in society.

Enactments which are
discriminatory, or which classify
groups or classes for special
treatment, must be strictly
coanstrued, and may only be
justified on the basis of a
compelling State or onacional

390
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interestf which must be provsd."

I respectfully agrese with the learned judge.

The conrstitution of Lesotho is the supreme iaw of
the land. Any act of Parliament or any law which dosas
20t accord with the Constituticon must ke struck down
and e declared as ultra vires the constituticn. The
igsue in the present case i3 wherher the Proclamation

accords with the coastituticn in terms of sectisn 156

—

1
-~

P

¢i the Censtitution., It seems f2 me that although
the Proclamation is an old piace of legislatiocp 1t is
not inconsistent with the constitution of Lesotho.

The provisicons of section 3(1), {a), {(k), {(¢) an

(d]

{h

are consistent with the Constitution.

Section 2 ((1) (1) {(ii) {4ii1) {(1v) and (v) oi the
Preclamation accord with section 14 (3} of the

Constituticn which reads as follows:

"A perscn shall not be permitted to rely in
any judicial procesedings Jdypon such a
provisicn of law as 1is referred to in
subsection (2) except to the extent to which
he satisfies the court that that provision
or, as the case may be, the thing done under

the authority thereof does not abridge the
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freedom guaranteed by subsection (1) to a
greater exXtent than 1s naecessary in a

practical sense in a democratic SOCi=tTy 1n

[l Y

the 1nterests of any o the ma

[

r

u

-
-

1

.

specified in subsection {2) {a) or for an

)

L

of the purpcses specified in subsection {2)

(BY 2r ().

I have come to the conclusicn That the statamsnt
of ths accused regarding appoinimsnt o0f Jjudges or

political party lines was not seditious. I accept the

LY

accused’s explanation that he was warning the
Government and that 1t was before the appointments

were made.

I have considered the statment of the accused as
a whole and have come to the conciusicon that the Crown
has proved its case beyond a reasonable doubt. I
therefore find the accused gquilty of contravening

section 4(1)(b) of the Proclamation.

My Assessors agree.,

Sentence: - R200 or 2 years' impriscnment.
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CHIEF JUSTICE

18th October, 1994.

For Crown - Mr. Mdhluli
For Accused - Mr. Kumny, 5.C.
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