CIV/APN/265/94
CIV/APN/244/94

LN  THE _HIGI COURT OF __LESGTHO

fri the matter between:

"MASECHABA NTSIHLELE APPLICANT

(born MAJARA)

AND
RETSELISITSOE KNiGHT NTSTHLELE 18T RESPONDENT
MINTSTER OF DEFENCE 2ND RESPONDENT

ATTORNEY CENERAL 3RD RESPONDENT

JUDGMENT

Delivered by the Honourable Mr. Justice W.C.M. Magutu
on the 14Lh day of QOctober, 194994,

O0n the 13th Seplember, 1994 Applicant brouvght an
application ex parte, and the Sourt made Lhe following

interim order:

1. That a Rule Nisi, returnable on the 23rd



September, 1994 at 2.30 p.m. be issued

calling upon the Respondents to show cause,

it

(a)

{c)

any, why

the 2nd Respondent, his officials,
subordinates and / or agents shall not
be restrained and interdicted forth-
wilh from paying or causing to be paid
to the 1st Respondent or to any other
person such terminal benefils as are
payable following Lhe death of the
[at.e BOKANG MICHAEL NTSIHLELE pending

finalisation of this application

an order shall not be made declaring
that the Applicant is the only pérson
who is entitled Lo receive the said
terminal benefits and dirccting the
2ud and 3rd Respondents Lo pay or

cause the same to bhe paid to Applicant

the Respondents shall not be directed
Lo pay the costls of Lhis application

only in the event of opposing it



(d)Y the Applicant shall nol be granted
such further and / or alternative
relief as this Honorable Court may

deem just

2. That prayer 1 (b) operales with immediate

etlfect as interim order.™

First Respondent's answering Affidavit was served on the
Applicant on the 20th September, 1994, The Applicant’'s
Replying Affidavit was served on the First Respondent on
the 23rd Sceptember, 1994, The maller was crowded oul and
could only bhe heard on the 27th September, 1994 when it

was arpued and judgment reserved Lo 14Lh October, 1994.

This application is a sequel to CIV/APN/224/94 in
which Applicant and first Respondent were before this
(ourl on the right to bury the late Bokang Michael NUL¥i-
hlele. Applicant is the wife of the JTate Bokang Michae!
Nt¥ihtele while First Respondent is the father. This time
Applicant c¢laims money belonging Lo Lhe estate of her late
husband which 1is presently in the hands of the Second
Respondeni who was the late Bokang Michael NtEihlele's

employer. This money is styled as the deceased's Lerminal
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benefits. First Respondent says Lhat he 1is the one
entitled fto receive Lhe deceased's terminal benefits,
because that was the deeceascd’s wish. According to First
Respondent, deccased said First Respondenl should receive
the said terminal benefits on behalf of deceased’™s younger

brother Teboho.

The wroblems | have with what First Respondenl says
aboul dececased's instructions that First Respondent should
receive terminal benefits on behalf{ of Teboho Nt¥ihlele

are Lthat -

(1) Teboho NtE¥ihlele in his affidavit supporting

First Respondenlt's Answering Affidavit avers:

*1 am a Mosotho adult of Wepener Road, near
Rereng Wigh School in the Mafeteng district. |1
am preseptly cmployed at the Machabeng High
Scheool and staying at Ha Mabote In Lhe Maseru

district.

(2} First Respondent does not state when deceased
issued this inslruction that bhis terminal bene-

fits should be reoceived by the IFirst Respondent .
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[f Teboho NtX¥ihlele was a minor, [ could understand

why first Respondent could be directed or requested to
collect money on Teboho NtEihlele's behalf. What makes
the allepation that First KRespondenl was ever dirceted to
collect deceased’s money on behalf of Tehoho Nt¥ihleie is
that the Ministry of Defence. is in Maseru where Teboho
Nt¥ihlele's works. There seems to be no reason why First
Respondent should have been made Teboho Ni¥ihlele's agent
whaen First Respondent lives 70 kilometres from where Lhe

money was supposed to be collected.

In Kens v Esselen & Ory., 1997 (4) SA 8 at 14A Ludorf
J. pointed out that Courts have to be careful of potential
bepeliciaries Lo deceased'™s estate who claim that deceased
people made statements favourable Lo them. Courts have Lo
scrutinise such statements with care as it 1s casy to
conceive of attempls by potential heirs being made to
dishonestly gain advantages. - In Johnston v Johnston 14

Anether, 1972 (3) SA 104 al pape 106A Macdonald A.CJ said:

"It is ol course, a rule ol universal appli-
calion that a courl in all cases, bolh civil
and criminal, exercises care in coming to its
decision. A claim againsl a deceased estate
differs only in the need, (or more than
ordinary care, a nced which arises (rom the
fact thal Lhe other party Lo the alteged
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Lransaction is no longer alive Lo give his or
her version.”

at. B68A Van Blerk J. A,

ln e Matta v Ofto, 1972 (3) SA 858

scan wilh suspicion

cmphasising Lhe Lendency of courls to

claims against the deceased said of a party similar to

First Respondent ,

"He gives ne details as to when and where he
and deceased arrived al Lhis vapgue and loosge
arraugement .”

The other problitem that | Fiad in First Regpondent's

statement. about his late son's intention is  thal  he

alleges that deceased actually stated whal First Respon-

dent. vantures as an opinion to the loilowing effect

*My late son deliberately omitted Lo substitule

Applicant's name as Lthe recipient after he

married her, tle did not trust that she would

use Lhe money beneficiraliy.”

Kheola C.J. in CIV/APN/224/94 was for the same reason

not prepared to accept either parity’'s allegalions as Lo

Lhe dececased's wishes on where deceased wanted Lo be
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huried.

By Basotho custom a childless widow is the deceased's
heiress. Sce the Laws of Lerothefi [ 11 (2) where it 1is

said,

*{{ there is no male issue in any house Lhe
soenior widow shall be Lhe heir, bul according
Lo the custom she i1s expected to consult the
relatives of her decedased bushand who are her
proper advisers.”

Appilitcant 18 the sole widow of the deceased, Lhoerefore she

is by ecustom Lhe heiress.

Mr. Malebanye argued that since the marriage is by
civil rites the received Roman Dutch Law of Intestacy
should povern Lthis ostate, in terms of Section 3(b} ot

the Administralion of Fstales Proclamalbion of 1935,

"this proclamalion shall not apply—

"To estates of Africans which shall continue
Lo be adwinistered in accordance wilth the
prevailing African law and custom ol Lhe
Lerritory: Provided thait such law and custom
shall not apply to estates of Africans who
have shown to Lhe satis{aclion of the Master
Lo have abandoned tribal custom and adopted a
uropean mode of Jife, and who, if married,
fiave married under Puropean taw.®



[n the first place there is no sugpestion Lhat Bokang
Michae! NUNihlele's estate was ever reported to the Mastor
in 9rder for that particular estate Lo cowe wunder the
durisdiction of the Master in terms of Lhe Administration
of Pstates Proclamalion of 3935,  There s no supgpestion
that the deceased bad abandoned tLribal custom and adoploed
4 Furopean mede of life. The onty requiremeni dececased

met s Lhat ol marrying his wife by civil righls.

il seews Le me if Lhe Itntestale Suceession Proclama-
Lion 2 oof 19%3 appliecd Lo Lhis esbate, Applicanl ex loge
would iaohaerit three quarbters of Lhe oestaloe, Hali 1the
estale by virtue of community of properly and half of Lhe
deceasced's share of the joint estate by virtlue of Seclion
T{t)ie) of Lhe fatestate Proclamation No.2 of 1953, AL
this would eonly happen after the deccased's debls had been
paid because under Lhe veceived law Lhe hebr only tnheritbs
Lhoe residuce.  This Tine of proceeding was not followed in
the Answoering Affidavit and no evideneiary ground for
*received” taw o and Lhe Jfoatestale Sue-

argurtup Lhat Lhe

cossion Froclamat ion of 1993 applied was ever taid.

The tatention of Tirast Respoundent was Lo oexceludo

Applicant {rom getbting anything put of her late husband's



gstate,. His pround for doing Lhis (s that dececascod named

his younger brother Teboho NL¥H9hlele as his next of kin.

Next of kin if we follow the I[ntestate Succession
Prociamition No.2 of 1953 it would seem Lo me follow Lhis

order:

Children

surviving Spouse
Parcni

Brother or Sister.

[L secems Lo me thal Applicant as surviving spouse comes
before the First Respondenb who is Lhe parenlL of deceased
and Teboho as the brother of deceased comes last. Before
the fonlestate Proclamalion n[ﬂ]953, Lhe spouse was nol

treated uas next of kin for purposes ol succession, bul

since 195%3 a spouse ranks after children. See In re

Scalttlan’'s Estate, 1954 (3) SA 282 at 290.

It seems to me that much more has been read inlo
annexure "R NN3" than was intended. This is merely an
etlistment record where parliculars ol decedsed when he
enlisted in the Lesotho Paramilitary Force are recorded.

This ¢nlistment record is not a testamentary document. 1t
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is inlended to show the name and address of next of kin.
It was not intended Lo be a nomination of a person’'s heir.
This enlistment form was fitled on the 23rd October, 1983.
Deceased married Applicant oa the 7th April, 1989 six
years afler his enlislment. The view 1 take is that
Applicanl on marriage supplanted both the First Respondent

and Teboho Nt3ihlele as Lhe deceased's next of kin.

socicly sces husband and wife as one. This is8 the
reason that spouses are not compellable witnesses 1in
criminal procecedinps where one spouse is the accused. The
parent and a brother of the accused are compellable
wilnessoes againsl Lhe accused To sugpest thal Lhe wife
is not the next of kin of her husband goes against publie
policy in modern Limes. So long as the marriage subsists
Lthey are treated as one. The deceased's immediate family

by Jaw is his wife and Lhe children they could have had.

It shouid be c¢lear Lhal-Tceboheo NiLXihiele was never
named or nominated as the deceased's heir or beneficiary
to any porlion of Lhe deccased's estate. The particulars
of enlistment are not intended Lo have a testamentary

cifFaect.
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In Kaphe v Employment Buredu of Africa & Anolher,
CIV/APN/37/%1 (unreported) Second Respondent had been
named as the death beneficiary to the deceased’s insurance
policy. Kheola J. followed Schutz P.'s Jjudgment in
Manthabiseng Ramahata v Thabiso Ramahala, € ol A (CIV)
Na.8d of 1986 (unreported) invelviong proceceds of an insur-

ance palley of MO000.00, where he sand:

*This case 1s a simple one. The appellant
has established a stipulatio alteri {contract
for the benefit of 4 third party) between the
son and the insurance company. Ce Her
rights Lherefore flow from Lhe contract and
the M6000.00 has nothing to do with the
deceased estale.™

fn Lhis case no contract has been alleged and- proved
between Lhe Minislry of Defence (Second Respondent) and
Lhe deceased in tLerms of which Teboho Nt¥ihlele or anybody
was eubitled to receive bepefits from that contract. The
particulars of enlistment of deceascd merely stale (he
next of kin who was Lo be informed should deceased sudden-
ly suffer injury or dia. This column of the parliculars
of enlistment does not make Teboho the death beneficiary
ot deceased or apn heir or beneficiary 1in the deceased’'s

estaleo.
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A proper reading of Kaphe v The Employment Buredu of
Afriea & Another reveals that in the dispute between the
wife of deceased and deceased’'s parent, the wife's slalus
as next of kin of the deceased was not in dispute. The
case revolved on the fact that deceased's parent had been
naminated as death beneficiary by deceased in the {nsur-

ance policy.

The fact Lhat Applicant anad her late husband had a
Lurbulent marviage even 1f believed would not help First
Respondent . ‘The reason being that quarrels are Lhe rough
and Lumble of marriage. There is a tendeucy Lo chalienge
the marriages of deceased persons when it turns out that
Lthe widow 18 likely to gel deceased's Lerminal benefits
that involve a great deal of money. Dealing with Lhis

problem W, C.M. Maqulu in Ceontemporary Ptamily Law of

Lesetho, page 110 ... ...

"[f Lhere is a great deal of money which is
being paid as compensalion for the dealh of
Lthe deceased, the parents of the men some-
times say the women are nol married and wanl
to lay their hands on the money. There have
been cases where Lhe parents of Lhe men at
first recognisc the women as wives of the
deceagsed, but when the women refuse Lo share
compeansat ion money with them, ‘they ULhea
allege there were never any marriages between
their sons and the women. In the case of



The Court

Peke v Qhoai - CIV/APN/125/88 (unreported)
this is exactly what happened. The crisp
question is really whether the boys father is
entitled Lo accept the woman as a daughler-
in-law only when il suits him or not."
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has to be careful not to all¢w the judictial

process Lo be misusoed.

The

Lhatl 1is:

This case

2247494 tor the

applicalion for money boeloupging Lo Lhe deccased’

case before me secms to (it this description,

"0t late, cases have increased where skir—
mishing over succession begins with the right
to bury. The people who have the right to
Lake possession of the deceased's body and
bury are seen to be deceased's heirs. It is
not unusual these days for the deceased's
body to be used as a pawn in Lhe legal battle
for rights ol succession.” This is done by
bringing an urgent application before the
iliph Court elaiming the deeecased's body for
burial from rivals.™ Contemporiary Family
Law of Lesotho, page 190 (supra).

followed Lhe above paltern. We had CIV/APN/-

Mr. Malebanye says because Applicant failed

deceased

o1

o

hody of dececased. Now we have the present

esbLalo,

attond

funeral after failing 1in her application for
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possession of the deceased's body, she should lose her
rights of succession, Il awm not sure Lhis should happen
hecause the behaviour of First Responden!l made it imposs-
tble fTor Applicant Lo attend Lhe funeral. Applicant
wanted Lo bury her husband but First Respondent seized the
body and during the Ceurt procecedings that followed IMirst
Respondent said such unpleasant Lhings about Applicant
Lhat relations had soured considerably al Lthe time of
deceased's funeral. Applicant wisely stayed away Lo avoid
possible unpleasant incidents that might have marred the

funeral.

Kheola C.J. in ClV/APN/224/94 1s according Lo both
sides alleped Lo have sald that in view of Lhe dispute of
fact as Lo whal the dececased's wishes were regarding Lhe

burial sile¢, the Firsl Respondent's version be preferred

and the deceased be buried in Mafeleng. I have nol seen
Lhe  judpmont, I do not understand Kheola C.J. Lo have
been laying a general principle. He was merely doing what
was convenienl al the Lime. There must have becn other

factors that led Kheola ¢.J. to tLhat ruling, as Lherc is
o judgmenl these factors are not available, in Human v
Human, 1975 (2) SA 251 at 252H Clocte A.JP dealing with

what dececased may have said about Lhe place of burial



gaid:

"But this evidence of the wishes of the
deccased 1s nel in proper testamentary form
and does not dictate the legal position which
Is binding on the parlics., AL most, as proof
of his desire 1s of merc senkimental impork-
ance.”

fn that situation the person with a duty to bury has to
prevail. That beinpg Lthe case Lhe widow cannot unless more
evidence is available be said to bave lost her righits of

suUCCession.

The need for cach of the people involved to know hisg
or her rights and how far to carry them will facilitate
the resolulion of this family misunderstanding. The widow
ol deceased (Applicant) is obliped Lo co-operale with her
late husband's family. Co-operation iLs 4 Lwo-way proeess.
This means First Respondent cannet and ought pol to
override Lhe rights of Applicant. It is unfortunate that
becasuse First Respondent had an exagpgerated notion of his
riphls, he ereated o4 situalion that strained relalions
boetween Appticanl and First Respondent Lo the extent that

she faitied Lo wear mourning cloeth for her !ate hushand.
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We will never know for certain if this was because of
Applicant’'s querulous and overbearing nature. [ am not in
a position Lo decide whelther indeed First Respondent is
inveniing the unhappiness and slrained relations thatl
might have ted to a divorce belween Lhe parties had Lhe
deceased lived. In any event there are legal ways of
disinheriting a person. The way Firsl Respondent went
aboul things is hiphly suspect. 1 have already heid that
even if Applicant iIs, as First Respondent deseribes her,

very few marriages (if at all) are ever a bed of roses.

| therefare make the fotlowing Order in coufirming

the Kule Nisi:

(a) Second Respondent and his officials are
restrained from paying or causing Lo be paid to
First Respondent Lterminal benefits of the late

Bokang Michael Ni¥ihlele,

(b)) Applicant 1s by Basotho custom Lhe heiress Lo

thoe Estate of Lhe late Bokang Michael NL¥ihicle

and that the said terminal benefits form part of

Lhe said estate.
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{c) First Respondenl is direcled Lo pay Lthe costs of

this application,

For Applicant o Mr, §.8. Mafisa
FFor 1stl Respondent: Mr. S.Malebanye



