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IN THE HIGH COURT OF LESOTHO

In the mattter b e t w e e n :

M P A L I - P A L I L E K O T H O L I A P P L I C A N T

A N D

A T T O R N E Y - G E N E R A L R E S P O N D E N T

R E A S O N S F O R J U D G M E N T

D e l i v e r e d by the H o n o u r a b l e M r . J u s t i c e W . C . M . M a q u t u
on t he 1 4 t h d a y of O c t o b e r , 1 9 9 4 .

On the 7 th O c t o b e r , 1 9 9 4 , the r e g i s t r a r told me s h e

had a l e t t e r from t he A l t o r n e y - G e n e r a l a s k i n g me for

r e a s o n s for j u d g m e n t .

It w a s a l s o d i s c l o s e d for the fi r s t t i m e that an

app e a l had b e e n n o t e d and that the A t t o r n e y - G e n e r a l c o u l d

not p r e p a r e a r e c o r d until he had my r e a s o n s For j u d g m e n t .
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A p p l i c a n t m a d e a n a p p l i c a t i o n o r d e r i n t h e f o l l o w i n g

t e r m s :

" 1 . E x t e n d i n g t h e p e r i o d o f s i x ( 6 ) m o n t h s

p u r s u a n t to s e c t i o n 6 0 of t h e P o l i c e O r d e r

N o . 2 6 o f 1 9 7 1 a s a m e n d e d .

2 . D i r e c t i n g t h e R e s p o n d e n t to p a y t h e c o s t s

of t h i s a p p l i c a t i o n o n l y in t h e e v e n t o f

o p p o s i t i o n .

3. G r a n t i n g t h e a p p l i c a n t s u c h f u r t h e r a n d / o r

a l t e r n a t i v e r e l i e f a s t h i s H o n o u r a b l e C o u r t

m a y f i n d f i t . "

In t h e p a s t s u c h a p p l i c a t i o n s w e r e r a r e l y o p p o s e d

p r e c i s e l y b e c a u s e t h e a l t i t u d e o f t h e C r o w n w a s " l e t r i g h t

be d o n e . "

T h i s a p p l i c a t i o n w a s m a d e o n t h e 5 t h A u g u s t , 1 9 9 3 .

A p p l i c a n t c l a i m s he w a s a r r e s t e d o n t h u 2 n d M a y ,

1 9 9 0 , a s s a u l t e d a n d d e t a i n e d by t h e p o l i c e a n d

s u b s e q u e n t l y t a k e n b e f o r e a M a g i s t r a t e o n 2 9 t h M a y , 1 9 9 0 .
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A p p a r e n t l y A c c u s e d w a s not r e m a n d e d to c u s t o d y . T h e c a s e

w a s r e m a n d e d e n d l e s s l y u n t i l in F e b r u a r y 1 9 9 2 w h e n he w a s

t o l d n o t to c o m e a n y m o r e .

A p p l i c a n t s a y s h e w a s n o t a w a r e o f t h e p r o v i s i o n in

t h e P o l i c e O r d e r N o . 2 6 of 1 9 7 1 w h i c h p r o v i d e s t h a t t h e

p o l i c e s h o u l d be s u e d w i t h i n s i x m o n t h s of t h e d a t e of

c o m m i s s i o n of t h e o f f e n c e .

T h e R e s p o n d e n t s d e n y t h e a s s a u l t a n d s a y t h e a c t i o n

is t i m e b a r r e d by t h e p r o v i s i o n of t h e G o v e r n m e n t a n d

P r o c e e d i n g s a n d C o n t r a c t Act of 1 9 6 5 . T h e y a l s o o p p o s e

t h e e x t e n s i o n of t h e p e r i o d f o r i s s u i n g s u m m o n s , p e r h a p s

b e c a u s e i g n o r a n c e of t h e l a w i s no e x c u s e . T h i s p r i n c i p l e

is a p p l i e d w i t h s e n s i t i v i t y by c o u r t s . It is a p p l i e d to

m a k e s u r e e x i s t i n g law is r e s p e c t e d a n d n o e x c u s e s m a d e

u n n e c e s s a r i l y . C o u r t s d o t a k e i g n o r a n c e of t h e law a s a n

e x c u s e for p u r p o s e s of p u n i s h m e n t .

S e c t i o n 60 of t h e Police O r d e r No. 2 6 o f 1 9 7 1 ( a s

a m e n d e d ) p r o v i d e s t h a t a c t i o n s a g a i n s t the p o l i c e s h o u l d

be i n s t i t u t e d w i t h i n 6 m o n t h s b u t t h e C o u r t o n g o o d c a u s e

s h o w n c a n e x t e n d t h e p e r i o d if it is s a t i s f i e d t h a t

a p p l i c a n t w i t h g o o d r e a s o n s h a s p e r s u a d e d it t h a t it
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s h o u l d e x t e n d t h e p e r i o d .

ft s e e m s t o m e t h a t at t h i s s t a g e I c a n n o t g o i n t o

the m e r i t s . I a m s a t i s f i e d A p p l i c a n t c o u l d n o t b r i n g

p r o c e e d i n g s i n r e s p e c t o f h i s d e t e n t i o n a n d m a l i c i o u s

p r o s e c u t i o n u n t i l c r i m i n a l p r o c e e d i n g s h a d b e e n f i n a l i s e d

o r a b a n d o n e d . T h i s h a p p e n e d a r o u n d F e b r u a r y 1 9 9 2 . H e

s a y s h e w a s n o t a w a r e o f S e c t i o n 6 0 o f t h e Police O r d e r o f

1 9 7 1 . I a m s a t i s f i e d h e is t e l l i n g t h e t r u t h a n d t o m e

t h a t i s a g o o d e n o u g h r e a s o n .

In g r a n t i n g t h i s a p p l i c a t i o n 1 w a s a l s o c o n s c i o u s o f

t h e f a c t t h a t S e c t i o n s 6 a n d 7 o f t h e c o n s t i t u t i o n t h a t

p r o t e c t t h e p e r s o n a l l i b e r t y a n d f r e e d o m o f m o v e m e n t h a d

b e e n v i o l a t e d . T h e C o n s t i t u t i o n b e i n g t h e s u p r e m e l a w I

f e l t o b l i g e d t o g i v e it e f f e c t o v e r l a w s t h a t s e e m n o t t o

g i v e m u c h c o n s i d e r a t i o n o f f u n d a m e n t a l h u m a n r i g h t s a n d

f r e e d o m s . I n o t e d t h e p a r t i c u l a r Police O r d e r g a v e m e a

d i s c r e t i o n . T h i s d i s c r e t i o n 1 e x e r c i s e d i n f a v o u r o

l i b e r t y o f t h e s u b j e c t .

O n t h e q u e s t i o n o f a s s a u l t i t s e e m s t h e a c t i o n c o u l d

h a v e b e e n b r o u g h t e a r l i e r , a l t h o u g h o n t h e f a c e o f t h i n g s

it i s i n s e p a r a b l e w i t h t h e d e t e n t i o n a n d m a l i c i o u s
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p r o s e c u t i o n . T h e a s s a u l t l o o k p l a c e in M a y 1 9 9 0 . T h e

right to bring an action seems to have been lost through

the r u n n i n g o f t h e t w o y e a r p r e s c r i p t i o n w h i c h i s f o u n d i n

S e c t i o n 6 of the G o v e r n m e n t P r o c e e d i n g s a n d C o n t r a c t s Act

o f 1 9 6 5 . Y e t S e c t i o n 22(1) o f t h e C o n s t i t u t i o n s e e m s to

b e in c o n f l i c t w i t h t h e G o v e r n m e n t P r o c e e d i n g s a n d

Contract Act o f 1 9 6 5 . T h a t b e i n g t h e c a s e I w a s o f t h e

v i e w t h a t e v e n t h e r i g h t o f a c t i o n i n r e s p e c t o f t h e

a s s a u l t , i s n o t n e c e s s a r i l y t i m e b a r r e d . 1 a l s o t o o k i n t o

a c c o u n t the f a c t t h a t t h e a s s a u l t , d e t e n t i o n a n d m a l i c i o u s

prosecution are intertwined.

For guidance in respect of laws that collide with the

C o n s t i t u t i o n r e f e r e n c e s h o u l d b e m a d e to c a s e s o f t h e

U . S . A . in M a r b u r y v M a d i s o n 1 C r a n c h 1 3 7 ( 1 8 0 3 ) M a r s h a l l

C . J . c a l l e d t h e c o n s t i t u t i o n t h e s u p r e m e l a w of t h e Land

to w h i c h o t h e r l a w s s h o u l d y i e l d . H e f u r t h e r h e l d t h a t

t h e C o n s t i t u t i o n l i k e o t h e r l a w s s h o u l d b e i n t e r p r e t e d by

t h e c o u r t s of l a w . It w i l l b e o b s e r v e d t h a t S e c t i o n s 5.

6 a n d 11 o f t h e H u m a n R i g h t s Act o f 1 9 8 3 p r o t e c t s t h e s e

r i g h t s e x c e p t t h a t i n t e r m s o f S e c t i o n 3 t h e H u m a n Rights

Act of 1 9 8 3 w a s s u b j e c t to c o n d i t i o n s p r e v i o u s l y l a i d by

l a w . B e f o r e A p r i l 1 9 9 3 , t h e C o n s t i t u t i o n w a s n o t y e t t h e

supreme law which must be given effect to. This
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a p p l i c a t i o n w a s d e a l t w i t h w i t h i n what I c o n s i d e r e d a s t h e

p r e s e n t h u m a n r i g h t s c u l t u r e .

T h e v i e w 1 t a k e is that e x f a c i e of the p a p e r s

A p p l i c a n t w a s s u b j e c t e d to an i n h u m a n t r e a t m e n t by t h e

p o l i c e . T h i s is c o n t r a r y to S e c t i o n 8 of the

C o n s t i t u t i o n , I f e l t i n s o f a r as the G o v e r m n e n t P r o c e e d i n g s

a n d C o n t r a c t s Act of 1 9 6 5 d e n i e s A p p l i c a n t a f o r u m it

s h o u l d n o t p r e v a i l e d o v e r t h e C o n s t i t u t i o n .

1 g r a n t e d A p p l i c a n t ' s a p p l i c a t i o n and e x t e n d e d the

t i m e w i t h i n w h i c h to b r i n g a n a c t i o n to 6th S e p t e m b e r ,

1 9 9 4 b e c a u s e the d e l a y to h e a r t h i s a p p l i c a t i o n w a s n o t of

h i s m a k i n g but r a t h e r o n e of the m a l f u n c t i o n i n g of o u r

j u d i c i a l p r o c e s s i t s e l f . T h e r e w a s n o o r d e r a s to c o s t s .

As I c o n s i d e r e d the a p p l i c a t i o n an i n t e r l o c u t o r y o n e ,

1 d i d not w r i t e a j u d g m e n t n o r did any p a r t y a s k for i t .

W.C.M. MAQUTU
JUDGE

F o r A p p l i c a n t : M r . N a t h a n e
F o r t h e C r o w n : M r . M a p e t l a


