CIV/APN/391/93

IN THE HIGH COURT QOF 1LESOTHO

in the matter between:

MPALL-PALT LEROTHOLI APPLICANT
AND
ATTORNEY-GENERAL RESPONDENT

REASONS FOR JUDGMENT

Delivered by the Honourable Mr. Justice W.C.M. Maquiu
on the l4th day ot October, 1994,

On the 7ih Octoeber, 1994, the registrar told me she
had a letter from the Attorney-General asking me for

reasons for judgment.

it was also disclosed for the first time that an
appeal had been noted and thatl tLhe Attorney~General could

not prepare a record until he had my reasons for judgment .
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Applicant made an application order in the Eollowing

terms:

"1, Extending the period of six (6) months
pursuant to seclion 60 of the Police Order

No.26 of 1971 as amended.

2. Directing the Respondenl to pay the costs
of this applicalion only in the event of

apposition.

3. Granting the applicant such further and/or
alternative relief as this Honourable Court

may find Fit.”

In the past such applications were rarely opposed
precisely because the atkitude of the Crown was “let righl

be done.”
This application was made on the 5th August, 1993.
Applicant c¢laims he was drrested on Lthe 2nd May,

1990, assaulted and detained by the poiice and

subsequently taken before a Magistrate on 29th May, 19490,
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Apparently Accused was nolt remanded to custody. The case
was remanded endlessly until in February 1992 when he was

told nolt to come any more.

Applicant says he was noft aware of the provision in
the Police Order No.26 of 1971 which provides that the
police should be sued within six months of the date of

commission of the offence.

The Respondents deny the assault and say the action
is time barred by the provision of the Government and
Proceedings and Contract Act of 19465, They also oppose
the extension of the period for issuing summons, perhaps
because ignorance of the law is no excuse. This principle
is applied with sensilivilty by courtls. It 15 applied to
make sure exisbting law 1s respecled and no excuses made
vinnecessarily. Courts do take ignorance of the law as an

excuse for purposes of punishment.

Seclion 00 ol Lhe Police Order No. 26 of 1971 (as
amended) provides thal aclions against the police should
be instituted within 6 months but the Court on good cause
shown can extend the period if it is satisfied that

applicanl with good reasons has persuaded il that it
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should extend the period.

It seems Lo me that at this stage T cannot go into
the merits. I am salisftied Applicant could notl bring
proceedings in respecl of his detention and wmalicious
prosecution until criminal pruceedings had becn finalised
or abandoned. This happened around February 1992, He
says he was not aware of Section 60 of the Police Order of
1971. |l am satisfied he is teiling the truth and to me

that 1s a good enough reason.

In granting this application | was also conscious of
Lhe fact that Sections 6 and 7 of the constitution thal
protect the personal liberty and freedom of movement had
been violated. The fonslitution being Lhe supreme law |
felt obliged Lo give it effecl over ilaws that seem not Lo
give much consideration of fundamental human rights and
frecdoms. [ noted the particular Police Order gave me i
discretion. This discretion | exercised in favodr o

fiberty of the subject.

On the question of assaull it seems the action could
have been broupht eartier, although on the face of things

it 13  iLnseparable with the detention and malicious
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prosecution. The assavit took place in May 1990. The
right to bring an action secwms Lo have been losi through
the running of the Lwo year prescription which is found in
Section 6 of the Government Proceedings and Contracts Act
of 1965. Yel Secltion 22(1) of the (onstitution seems Lo
be in conflict with the Covernment Proceedings and
Contract Act of 1965. That being the case I was of the
view that even the right of action in respect of the
assault is not necessarily Lime barred. I also took into
account the fact that the assault, detention and malicious

rosecution are intertwined,
p

For guidance in respect of laws that collide with the
Constitution reference should be made to cases of Lhe
U.S5. A, In Marbury v Madison 1 Cranch 137 (1803) Marshall
C.J. called the constitution the supreme law of the land
to which other laws should yield. tle further held that
the Constitution like other laws should be interpreted by
the courts of law. It will be observed that Sections 5.
6 and 171 of the Human Rights Act of 1983 protects CLhese
rights except that in terms of Section 3 the Human Rights
Act of 1983 was subject to conditions previously laid by
law. Before April 1993, the Constitution was nolt yel the

supreme law which must be given oflfect Lo. This
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application was deait with within what | considered as the

present human rights culture.

The view 1 take 1s that ex facie of Lhe papers
Applicant was subjecled to an iohuman treatment by the
pelice. This [ conlrary Lo Section 8 of Lhe
Constitution, 1 felt insofar as the Government Proceedings
and Contracts Act of 1965 denies Applicanl a forum 1t

should not prevailed over the Constitution.

1 granted Applicant’'s application and extended the
time within which to brinmg an action to 6th September,
1994 because Lhe delay Lo hear this application was not of
his making but rather one of the maljfunctioning of our

judicial process itself. There was no order as to coests.

As 1 considered the application an interlocutory one,

! did not write a judgment nor did any party ask for it.

N MAQUTU
JUDGE

For Applicantl : Mr. Nathane
For the Crown : Mr. Mapetls



