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I§ THE LESOTHO COURT OF APPEAL

In the mattaer bestween

M.M. OPERATIONS SERVICES (Pcy) LTD lst Appellan
PAUL MOKERZTEI 2nd Apvellan
SELLO MATETE an

and

Security Lesothe (Pty) Ltd Respondent
HELD AT :

MASERU

CORAM:

BRCWDE, J.A

STEYN, A.P

ROTZE, J.A

JUDGMNENT

BROWDE J.A,

On 23rd July, 1993 the Respondent brought an

arplication before the Hiah Court with a certificate



of urgency from Counsel and was granted a rpule pisi

returnable on 9th August, 1993. The rule called upcn
the appellants to show cause in terms of Prayer 1l(a)
of the unotice o¢of meotion why thev should oot te

interdicted from carrying on business o

rn

providing
gecurity services in opposition to orf competiticz with
the Respondent for as 1logg a2 che 2nd apd 3rd

Aprellants were iz the employ of the Respondern-t.

They wer= also called upon (in zZarms of 2raver
1(b)) to show cause why the appellaz:ts or anvcne oI
them should pot be interdicted £rom lzatsrferizg with
or iznfluenciag customers or clientsz ci the rasccndent
as well as its employees to abandon the respondent and

work with the apggellants.”

The rule was granted on an 2xX parte applicaticao
and operatad as in interim interdict pending the

—

determination of the application on the return day.

Appellants anticipated the retura day and filed
affidavits op 28th July, 1983 in answer to the matters

raised in the founding papers.

After arguments on both sides, the rule was

confirmed with costs.
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The points raised on appeal Defore us wers the

following: -

(i} It was contanded by Mr. Mafantiri fer che

appellant that it was necessary for the respondent,

1

it wished the court to dispense with forms as =<

sarvice and pericds required by the rules of ¢ourt, to

have included a prayer to that efisct.

The High Court Rule which dezls with vurgent
applicaticas is Rule 22. That ruls provides thac the
court or 3Jjudge may dispose of such applicaticns 1z

such manpner and in accordance with such procedurs as

the court or judge may deem fit. The rule has Twc
peremptory provisions, the £first reguiring t=z=

applicant to set forth in detail the circumstaccss
which he avers render the application urgent and the
second requiring every urgent application to ke
accompanied by a certificate of urgency from counsel
or attorney. The latter two requirsments were carvied
cut by the applicant and the learned judge a guo
exercised his discretior in alloewing the matter te be
dealt with as a matter of urgency. Consequently, I am
of the opinion that there is no substance in the first

point raised by the appellant.
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{ii) The second point argued by Counsel for the
appellant concerned the guestion whether or nct the
employment of the 2nd and 3rd appellants ceased on the
giving of wmotice by them, it being common cause tha:
oe the ld4ch July, 1993 the two appellants purportsd to
give notice of resignation from the respondent’s

emplov.

-

that because on 14 July,

=

9

o

3 there wers pericds cf

leave due to them respectivels

v

that thev could ragard
themselves as no longer bheing empleved; whils rths

respondent ccotended that notice had to be given sc =z

i

to terminate at the month’'s end following the delivery
of the notice. That question seems to be answersd by
Section &3 of the Labour Code Order, 1992 which
provides that for contracts of employment without
reference to limit of time either party may terminacs
the contract by giviag one month’s notice where the
employee has been continuously employed for one year
OT more. "Month" i1s defined as meaning a pericd
"commencing on any date in a calspdar month and
expiring at the end of the day preceding the

corresponding date in the succeeding calendar month”.

As I read the affidavits, however, it seems to me

that whether or not the periocd of notice ended on the



13th August, 1993 (the notice was delivered on ldith
July) or at the end of August i1s irrelevant since the
conduct of the appellants which was cbjected to by the
respondent 1s allaged to have occurrz2dé prior teo ths
giving of the notice ({(which is nct denied} and when
the application was brought the 2otice periocd, oo -
either versicn, had not expilred. Mr. Mafant:
submitted that because of the lz2ave :that was due t2
the appellants their employment ezdz< when noticas was

given. There i35 no sybstance in tThls submisszion. The

mere fact that the appellants may tachnically have
been on leave (which I do oot thizak was the case) dcss
nct mean that they were oot still iz the raspopndent’'s

employ.

In my judgment, therefore, the Court a gquo was
correct in confirming the rule inscfar as Prayer 1l(a)

0f the notice of motion was concerned.

With references to Prayer 1(b), however, Mrs
Makara who appeared on behalf of the respcndgnt
conceded, quite correctly in my view, that the relief
granted by the learned judge a guo was too wide since
it could be construed as preventing the appellants
from competing with the respondent even after the
completion of their employment. This would make an
unjustifiable inroad into the freedom of the

appellants to compete fairly with the respondent.
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Consequently prayer 1(b) 1s altered by adding the
words "during their employment by the applicant" after

the word "interdicted",

Apart from that amendment the aggeal 13 dismissed
ané¢, as the respondent has substantially succeedead,

the appellants must payvy the costs.
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I agree J-E. STEZN
ACTINGSRESIDENT

(‘J

A

I agree G.P.C. KOTZE
JUDGE QF APPEAL

Delivered at Maseru This ;Zs’kday eof July, 1994.



