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IN THE LESOTHO COURT OF APPEAL

In the appeal of :

LESOTHO CO-OPERATIVE HANDICRAFTS LTD 1ST APPELLANT
LESOTHO POULTRY CO-OPERATIVE UNION LTD 2ND APPELLANT
LERIBE DISTRICT CO-OPERATIVE UNION LTD 3RD APPELLANT
PHELA-U-PHELISE CO-OPERATIVE UNION LTD 4TH APPELLANT
MAFETENG DISTRICT CO-OPERATIVE UNION LTD 5TH APPELLANT

and

THE COMMISSION OF INQUIRY INTO COOPERATIVES RESPONDENT

HELD AT MASERU

CORAM:
STEYN, J.A.
BROWDE, J.A.
TEBBUTT A.J.A.

JUDGMENT

STEYN. J.A.

Appellants applied in the Court below for an order in the

following terms:

"Calling upon the Respondent to show cause, if any, on a

date to be determined by this Honourable Court, why:
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1. T h e d e c i s i o n of the R e s p o n d e n t of t h e 1 4 t h O c t o b e r ,

1 9 9 3 r e f u s i n g t h e A p p l i c a n t s ' a t t o r n e y of r e c o r d t h e

r i g h t a n d / o r t h e o p p o r t u n i t y of p u t t i n g q u e s t i o n s to

o n e N T S O K U N Y A N E M P H A N Y A w h o a p p e a r e d as a w i t n e s s

b e f o r e t h e R e s p o n d e n t s h a l l n o t b e set a s i d e a s

c o n s t i t u t i n g a n i r r e g u l a r i t y .

2. T h e R e s p o n d e n t s h a l l n o t b e o r d e r e d to s u p p l y t h e

A p p l i c a n t s ' s a i d a t t o r n e y w i t h a n e x t r a c t of t h e

e v i d e n c e of the s a i d M p h a n y a a n d t h e r e a f t e r a r r a n g e a

d a t e and v e n u e at w h i c h the A p p l i c a n t s ' s a i d a t t o r n e y

s h a l l be a l l o w e d to q u e s t i o n t h e s a i d M p h a n y a l i k e a n y

o t h e r w i t n e s s w h o a p p e a r e d b e f o r e t h e R e s p o n d e n t . "

C e r t a i n a n c i l l a r y r e l i e f w a s c l a i m e d i n c l u d i n g a l t e r n a t i v e r e l i e f

and c o s t s of s u i t .

T h e f a c t s a r e the f o l l o w i n g :

By L e g a l N o t i c e N u m b e r 1 1 4 of 1 9 9 3 a C o m m i s s i o n of I n q u i r y

i n t o C o - o p e r a t i v e s ( t h e R e s p o n d e n t ) w a s c o n s t i t u t e d . A p p e l l a n t s

a v e r t h a t as C o - o p e r a t i v e s t h e y " a r e i n t e r e s t e d in t h e

d e l i b e r a t i o n s a n d c o n c l u s i o n s of t h e R e s p o n d e n t . " S o m e of t h e i r

m e m b e r s h a v e b e e n c a l l e d b e f o r e t h e R e s p o n d e n t to t e s t i f y a n d

b e e n s u b j e c t e d "to e x t e n s i v e q u e s t i o n i n g . " A p p e l l a n t s go on to
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a v e r that at the h e a r i n g of t h e C o m m i s s i o n t h e s e w i t n e s s e s w e r e

r e p r e s e n t e d by t h e i r a t t o r n e y s w h o w e r e p e r m i t t e d to p u t

q u e s t i o n s to t h o s e w h o t e s t i f i e d b e f o r e i t . T h e s e a l l e g a t i o n s

are not d e n i e d on b e h a l f of the R e s p o n d e n t . T h e S e c r e t a r y of the

C o m m i s s i o n s a y s h o w e v e r that t h e C o m m i s s i o n is a " c o m m o n law

b o d y " and that "in the a b s e n c e of any s t a t u t o r y p r e s c r i p t i o n is

e n t i t l e d to e x e r c i s e its o w n p r o c e d u r e as to h o w they g a t h e r t h e

f a c t s . " All w i t n e s s e s w e r e i n f o r m e d of t h e i r r i g h t to l e g a l

r e p r e s e n t a t i o n and that if a n y o n e d e s i r e d to put q u e s t i o n s to a

w i t n e s s they c o u l d do so w i t h t h e l e a v e of the c h a i r m a n . T h e

C o m m i s s i o n is a c c o r d i n g to t h e R e s p o n d e n t "a fact f i n d i n g b o d y

p u r e and s i m p l e . " (The " c o m m o n law" n a t u r e of C o m m i s s i o n s h a s

b e e n c h a n g e d s i n c e the h e a r i n g of t h i s m a t t e r . S e e in t h i s

r e g a r d the p r o v i s i o n s of t h e P u b l i c I n q u i r i e s A c t . 1 9 9 4 ,

p u b l i s h e d in G o v e r n m e n t G a z e t t e E x t r a o r d i n a r y of the 2 4 t h J u n e

1 9 9 4 . T h e p r o v i s i o n s of S e c t i o n s 11 and 1 2 a r e i n s t r u c t i v e in

r e g a r d to i s s u e s in this a p p e a l .

T h e i s s u e b e f o r e us a r i s e s f r o m e v e n t s that o c c u r r e d

p u r s u a n t to the t e s t i m o n y of o n e of t h e w i t n e s s e s who g a v e

e v i d e n c e b e f o r e the C o m m i s s i o n . A c c o r d i n g to A p p e l l a n t s , on t h e

1 4 t h of O c t o b e r 1 9 9 3 , the M i n i s t e r of A g r i c u l t u r e , the H o n . M r .

M p h a n y a , a p p e a r e d b e f o r e t h e C o m m i s s i o n as a w i t n e s s . A c c o r d i n g

to R e s p o n d e n t he did so at h i s o w n r e q u e s t and "as a p u b l i c

s p i r i t e d c i t i z e n " and "not in h i s o f f i c i a l c a p a c i t y as M i n i s t e r
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o f A g r i c u l t u r e a n d C o - o p e r a t i v e s . " A c o p y o f h i s t e s t i m o n y , t o

w h i c h I w i l l r e f e r h e r e i n b e l o w w a s p l a c e d b e f o r e t h e C o u r t a q u o .

A f t e r h e h a d g i v e n e v i d e n c e , A p p e l l a n t s ' a t t o r n e y " m a d e a

r e q u e s t t o p u t c e r t a i n q u e s t i o n s to t h e s a i d w i t n e s s , i n

c o n s i d e r i n g ( s i c ) t h a t h i s e v i d e n c e t o u c h e d n o t o n l y u p o n t h e

A p p l i c a n t s a n d t h e i r r i g h t s a n d u l t i m a t e f a t e , b u t a l s o d e a l t

w i t h e v i d e n c e g i v e n b y m e m b e r s o f t h e a p p l i c a n t s . "

It i s c o m m o n c a u s e t h a t t h e C o m m i s s i o n d e c l i n e d t h e r e q u e s t

b y t h e A p p e l l a n t s ' l e g a l r e p r e s e n t a t i v e t o p u t q u e s t i o n s t o t h i s

w i t n e s s . A c c o r d i n g t o t h e S e c r e t a r y o f t h e C o m m i s s i o n i t

" d e c l i n e d t o a l l o w h i m t o d o s o o n t h e s o l e g r o u n d s ( s i c ) t h a t

t h e r e w a s n o t h i n g i n t h e e v i d e n c e w h i c h a f f e c t e d t h e A p p l i c a n t s

i n a n y m a n n e r . "

A p p e l l a n t s s u b m i t t e d i n t h e i r a p p l i c a t i o n t h a t t h i s r u l i n g

c o n s t i t u t e d a g r o s s i r r e g u l a r i t y . It w a s , t h e y c o n t e n d e d , a

b r e a c h o f t h e a u d i a l t e r a m p a r t e m r u l e a n d c a u s e d t h e m p r e j u d i c e .

T h e y p o i n t t o t h e f a c t t h a t t h e C o m m i s s i o n m a y w e l l a c t o n s o m e

o f t h e e v i d e n c e o f t h e M i n i s t e r a n d m a y e v e n b a s e s o m e o f i t s

r e c o m m e n d a t i o n s o n i t .

R e s p o n d e n t p e r c o n t r a c o n t e n d e d t h a t t h e r e w a s n o r i g h t t o

c r o s s - e x a m i n a t i o n " e n v i s a g e d i n t h i s f a c t - f i n d i n g C o m m i s s i o n o f
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I n q u i r i e s " a n d t h a t t h e a u d i a l t e r a m p a r t e m r u l e d i d n o t a p p l y

to t h e s e p r o c e e d i n g s . T h e d u t y of t h e C o m m i s s i o n w a s to m a k e a

w r i t t e n r e p o r t i n c l u d i n g r e c o m m e n d a t i o n s to t h e M i n i s t e r . T h e

a l l e g a t i o n t h a t t h e A p p e l l a n t s c o u l d be p r e j u d i c e d " i s b a s e l e s s

and is d e n i e d . "

F o r t h e p u r p o s e s of d e c i d i n g t h e i s s u e s b e f o r e us it is

n e c e s s a r y to a d v e r t to t h e e v i d e n c e of t h e M i n i s t e r . It is

r e c o r d e d at p a g e 1 9 - 2 3 of t h e r e c o r d a n d r e a d s a s f o l l o w s :

" WITNESS NO. 72 HON. MINISTER NTSUKUNYANE MPHANYA
SWORN STATES

1. I am the M i n i s t e r of A g r i c u l t u r e , C o - o p e r a t i v e s and
Ma r k e t i n g s i n c e or f o l l o w i n g the g e n e r a l e l e c t i o n t h i s
year.

2. I do not kn o w a b o u t the f i n a n c i a l d i f f i c u l t i e s of B C B U
b e c a u s e I was not in the e x e c u t i v e C o m m i t t e e .

3. But I was pr e s e n t at the e l e c t i o n of an e x e c u t i v e
C o m m i t t e e . M r . M o k h e h l e w a s p r o p o s e d by the BCP and M r .
Th o m a s M o f o l o was s u g g e s t e d by o t h e r s .

4. The fear of the C o l o n i a l M a s t e r s then w a s that the BCP
would use c o o p e r a t i v e s w h i c h w e r e v e r y s t r o n g than for
po l i t i c a l e n d s . As a r e s u l t M r . M o k h e h l e and his f e l l o w
C o m m i t t e e m e m b e r s w e r e e x p e l l e d and some w h i t e m a n too k
o v e r .

5. The C o m m i t t e e was e x p e l l e d d u r i n g the c o u r s e of the year so
it cannot be c o r r e c t that it w a s e x p e l l e d b e c a u s e of any
fin a n c i a l p r o b l e m s .

6. I was a m e m b e r of a c o o p e r a t i v e s o c i e t y at M a p o t e n g w h i c h
I had s t a r t e d m y s e l f . I t h i n k w e got b e n e f i t s from the
mothe r body in the form of i n p u t s .

7. The d i s t r i b u t i o n of i n p u t s w a s done by B C B U .
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8. My p e r s o n a l view is that g o v e r n m e n t s h o u l d not be i n v o l v e d
in the running of c o o p e r a t i v e s .

9. I am not sure of what Co-op L e s o t h o w a s of late. I am sure
of what it was w h e n it w a s B C B U .

10. I think of late it was just a g o v e r n m e n t s h o p .

11. I do not think that kind of Co-op L e s o t h o has any p l a c e in
the c o - o p e r a t i v e m o v e m e n t .

12. I think since it is g o v e r n m e n t w h i c h led to the d o w n f a l l of
Co-op L e s o t h o , the present g o v e r n m e n t should put it b a c k in
its feet and give it b a c k to the m o v e m e n t .

13. Co-op L e s o t h o has made its name in the c o u n t r y s i d e a m o n g
p e o p l e who are not aware of its i n t e r n a l p r o b l e m s , It has
amassed good i n f r a s t r u c t u r e and it could provide good
service to the public if r e s t r u c t u r e d ,

14 . Co-op L e s o t h o w a s h i j a c k e d a long time back. It has
existed as a c o o p e r a t i v e in name o n l y .

15. Co-op L e s o t h o has to be r e t u r n e d to the p e o p l e and no
company no m a t t e r how big should be a l l o w e d to run C o - o p
L e s o t h o .

16. I think past g o v e r n m e n t s used C o - o p L e s o t h o to m i s u s e or
m i s a p p r o p r i a t e public f u n d s .

17. As I speak now we are o r g a n i s i n g C o - o p e r a t i v e s . And we
have now 151 c o - o p e r a t i v e s m u s h r o o m i n g all over the
c o u n t r y .

18. I am not saying Co-op L e s o t h o has to be h a n d e d back o v e r -
n i g h t . P e r h a p s this can take two to t h r e e y e a r s . What
p e o p l e have to be s e n s i t i s e d about is that it b e l o n g s to
them.

19. C o - o p L e s o t h o was run as a g o v e r n m e n t shop without the
k n o w l e d g e of p e o p l e at g r a s s r o o t s level.

20. True e n o u g h Co-op Lesotho is in a m e s s n o w . But what is
important to note is that it is not c o - o p e r a t o r s who
m i s a p p r o p r i a t e d its f u n d s . I do not think p e o p l e at
g r a s s r o o t s level owe that much to C o - o p L e s o t h o . I t h i n k
they were paying cash.

21. The mess was not only in Co-op L e s o t h o . But even m a n y
s o c i e t i e s had p r o b l e m s .
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2 2 . I think the C o - o p e r a t i v e s we a r e f o r m i n g now are d o i n g so
freely w i t h o u t any i n t e r f e r e n c e from u s . Of c o u r s e the
R e g i s t r a r g u i d e s them h e r e and t h e r e .

23. Our m a n i f e s t o did say we w o u l d e n c o u r a g e p e o p l e to form c o -
o p e r a t i v e s but we w i l l not force them to do so. They will
form them if they find that to be in their best i n t e r e s t ,

2 4 . The small c o - o p e r a t i v e s that are being f o r m e d are o p e r a t i n g
very w e l l . It is just that they do not have the m a t t e r
body, (sic)

2 5 . I think g e n u i n e c o - o p e r a t i v e s h a v e a r i g h t to claim b a c k
Co-op L e s o t h o , But as to w h e t h e r t h e y can h a v e it b a c k . I
would k n o w after g o i n g t h r o u g h the C o m m i s s i o n e r ' s r e p o r t ,
e s p e c i a l l y given the fact that t h o s e m e m b e r never r e c e i v e d
any r e p o r t s from C o - o p L e s o t h o .

2 6 . C o - o p e r a t i v e s in L e s o t h o have been in the m e s s they w e r e in
b e c a u s e of the past a u t h o r i t a r i a n r u l e .

27. After the C o m m i s s i o n ' s r e p o r t we w o u l d h a v e to call all c o -
o p e r a t i v e s t o g e t h e r and see if they w o u l d want to r e c e i v e
the m o t h e r body. If they do not w a n t to, the newly f o r m e d
C o - o p e r a t i v e s have a r i g h t to do s o . The p r o b l e m that
might a r i s e is that of d i s t r i b u t i o n of p r o p e r t y if t h e r e is
any. But I cannot c o m m e n t on that n o w .

2 8 . We are a l r e a d y a s s i s t i n g c o - o p e r a t i v e s . We h a v e
d i s t r i b u t e d 120 t r a c t o r s to the c o n s t i t u e n c i e s and we are
s u b s i d i s i n g i n p u t s . But we do not w a n t to s p o o n feed
p e o p l e .

29. We do not want to u s e c o - o p e r a t i v e s as a p o l i t i c a l w e a p o n
at a l l . H e n c e we do n o t e v e n mind a b o u t w h o gets e l e c t e d .

3 0 . T h e r e is no m o n e y out t h e r e w a i t i n g to be g i v e n to C o -
o p e r a t i v e s .

3 1 . The only m o n e y I k n o w about is the m o n e y from U S A I D
c o n c e r n i n g l i q u i d a t i o n of C o - o p L e s o t h o and g r a z i n g f e e s .
We said the A m e r i c a n s c o u l d k e e p their m o n e y if to h a v e it
meant that they had to d i c t a t e to us as to w h a t we o u g h t to
do.

32 The C o - o p e r a t i v e s w h i c h h a v e m u s h r o o m e d are v i l l a g e C o -
o p e r a t i v e s .

33. I w o n d e r if you h a v e had time to l i s t e n to our s p e e c h e s .
We are t o t a l l y a g a i n s t i m p o s i t i o n of t h i n g s on p e o p l e .



8

This has led to many p r o j e c t s c o l l a p s i n g in the past.

34. The c o - o p e r a t i v e s that are being formed are all v o l u n t a r y ,

35. Yes C o - o p e r a t i v e s have b e e n with us for a very long time.
In fact one c o - o p e r a t i v e s in Mafeteng was formed in 1 9 3 9 .

36. C o - o p e r a t i v e s are not new to B a s o t h o . What is new is the
term. Basotho have all along used C o - o p e r a t i v e s in the
name of "Matsema".

37. I think C o - o p e r a t i v e s have failed b e c a u s e they have tended
to imitate foreign views and the laws were also f o r e i g n .
Even the law that has to come will have to be referred to
the c o - o p e r a t o r s .

38. Matsema have been strong all along. But they got distorted
along the way when they were used to w o r k on the c h i e f s '
f i e l d s .

39. I am not sure about the e d u c a t i o n the new c o - o p e r a t o r s have
been given. But I am sure about their a c t i v i t i e s . I have
seen the "Mpate S h e l e n g s " c o - o p e r a t e s u c c e s s f u l l y . If they
succeed in "Mpate S h e l e n g " I do not see why they should not
succeed in "Ntemele S h e l e n g " .

40. We do agree that we are u n d e r s t a f f e d and we are planning on
increasing our staff.

41. The Co-operative laws are very old and they need to be u p -
dated.

4 2 . Young people form c o m p a n i e s and p a r t n e r s h i p s because they
have learned about them in s c h o o l . But C o - o p e r a t i v e s are
formed not because of what people have learned but because
of a felt need. I hold a d i f f e r e n t view to y o u r s . I feel
young people are i n t e r e s t e d in c o - o p e r a t i v e s .

43. One other factor which has c o n t r i b u t e d to the downfall of
the co-operative m o v e m e n t is u n a v a i l a b i l i t y of a M a r k e t .

44. I am thinking of one big s u p e r m a r k e t w i t h d e p a r t m e n t s of
p r i c i n g , statistics and b u r e a u of s t a n d a r d s and it should
work hand in hand with the c o - o p e r a t i v e s as an outlet for
these C o - o p e r a t i v e s .

4.00 p.m. TEA BREAK.

4.15 P.M. Meeting called to order and W i t n e s s reminded he
is still under oath.
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4 5 . The new C o - o p e r a t i v e s are not being formed at the e x p e n s e
of old o n e . The old ones have to be r e v i t a l i s e d . In fact
some old c o - o p e r a t i v e s have a l r e a d y come to the o f f i c e and
we are dealing w i t h their p r o b l e m s . For e x a m p l e one Co-
o p e r a t i v e in M a f e t e n g w h e r e a C o m m i t t e e w a s imposed in the
past is being a s s i s t e d now to hold e l e c t i o n s for a new
C o m m i t t e e .

46. We have had d i s c u s s i o n s w i t h the U n i v e r s i t y to h a v e a
faculty of C o - o p e r a t i v e s and our d i s c u s s i o n s in that regard
are very a d v a n c e d .

4 7 . We are working on h a v i n g c o - o p e r a t i v e o f f i c e r s in e v e r y
district and q u a l i f i e d s u p e r v i s o r s in every c o n s t i t u e n c y .

48. We are also w o r k i n g in u p g r a d i n g the posts w i t h i n the
d e p a r t m e n t of C o - o p e r a t i v e s .

49. The R e g i s t r a r ' s duty is to r e g i s t e r c o - o p e r a t i v e s so long
as their by laws do not c o n t r a d i c t the main law. He should
not be i n f l u e n c e d in his d e c i s i o n m a k i n g .

50. Yes for about a year or two I think g o v e r n m e n t would h a v e
to play some role but a f t e r w a r d s it should pull out.

4.30 p.m. W I T N E S S E X C U S E D . "

The Court a quo d i s m i s s e d the a p p l i c a t i o n . As I u n d e r s t a n d

the judgment it did so on two g r o u n d s , namely that A p p e l l a n t s

failed to take any steps to rebut the e v i d e n c e of the M i n i s t e r

and/or that they failed to p r o v e that they w e r e p r e j u d i c e d by the

refusal to permit c r o s s - e x a m i n a t i o n of the M i n i s t e r . In this

regard the Court held that t h e r e w a s nothing the M i n i s t e r said

w h i c h made it i m p e r a t i v e to ask him q u e s t i o n s "in d e f e n c e of

A p p l i c a n t s ' i n t e r e s t s . "

Mr. T a m p i on behalf of the R e s p o n d e n t c o n t e n d e d that to

apply the audi a l t e r a m p a r t e m p r i n c i p l e would be an u n w a r r a n t e d
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e x t e n s i o n of the r u l e . W i t h r e f e r e n c e to the f a c t t h a t

C o m m i s s i o n s " a r e s i m p l y a n u m b e r of i n d i v i d u a l s w h o a r e e x p e c t e d

to c o - o p e r a t e and to o p e r a t e w i t h i n t h e c o n f i n e s of t h e i r

c o m m i s s i o n " - see S v S p a r k s N . O . a n d o t h e r s 1 9 8 0 (3) S.A. 9 5 2

at 9 5 6 - he u r g e d us to h o l d t h a t t h e r u l e s of n a t u r a l j u s t i c e

did n o t a p p l y to the p r o c e e d i n g s of a C o m m i s s i o n of I n q u i r y . M r .

T a m p i a l s o r e l i e d on t h e d e c i s i o n in B e l l v V a n Rensburg, 1 9 7 1 ( 3 )

SA 6 9 3 for t h e p r o p o s i t i o n t h a t the r u l e s of n a t u r a l j u s t i c e d i d

n o t n e e d to be o b s e r v e d by l e g a l b o d i e s ( r e g s i n s t a n s i e s ) e x c e p t

by C o u r t s of L a w and o t h e r l e g a l i n s t i t u t i o n s w h i c h had the

c a p a c i t y to t a k e d e c i s i o n s w i t h r e g a r d to t h e r i g h t s of p e r s o n s .

No r i g h t to t h e c r o s s - e x a m i n a t i o n of w i t n e s s e s t h e r e f o r e e x i s t e d

in r e s p e c t of C o m m i s s i o n s of I n q u i r y u n d e r t h e p r o v i s i o n s of t h e

C o m m i s s i o n s A c t t h e n in f o r c e in S o u t h A f r i c a . T h e s a m e a p p r o a c h

C o u n s e l u r g e d s h o u l d be a d o p t e d in t h e K i n g d o m of L e s o t h o . S e e

a l s o S o u t h A f r i c a n D e f e n c e a n d A i d F u n d v M i n i s t e r of J u s t i c e

1 9 6 7 ( 1 ) S A 2 6 3 ( A ) .

B a x t e r , A d m i n i s t r a t i v e L a w at p . 2 2 2 h a s the f o l l o w i n g

i n s t r u c t i v e c o m m e n t c o n c e r n i n g C o m m i s s i o n s o f I n q u i r y and t h e

m a n n e r in w h i c h t h e i r p r o c e e d i n g s a r e c o n d u c t e d :

I n s t i t u t i o n s s u c h as c o m m i s s i o n s of i n q u i r y a r e an

i m p o r t a n t c h a n n e l t h r o u g h w h i c h i n d i v i d u a l and c o l l e c t i v e

r e p r e s e n t a t i o n s m a y be t r a n s m i t t e d to d e c i s i o n - m a k e r s .
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They are used r e g u l a r l y in S o u t h A f r i c a . and t h e i r

i n v e s t i g a t i o n s may o f t e n lead to d e c i s i o n s w h i c h s e r i o u s l y

a f f e c t i n d i v i d u a l r i g h t s and i n t e r e s t s . T h e right to m a k e

r e p r e s e n t a t i o n s o u g h t to be c o n s t r u e d as l i b e r a l l y as

p o s s i b l e w h e r e the p o s s i b i l i t y of a d m i n i s t r a t i v e a c t i o n

a g a i n s t i n d i v i d u a l r i g h t s e x i s t s . Yet in at l e a s t two

S o u t h A f r i c a n d e c i s i o n s the c o u r t s h a v e r e v e a l e d a s t r a n g e

r e l u c t a n c e to a p p l y the p r i n c i p l e s of f a i r n e s s ( w h i c h a r e

d e s i g n e d to f a c i l i t a t e p a r t i c i p a t i o n ) . For this r e a s o n it

is w o r t h n o t i n g the r e c o m m e n d a t i o n by b o t h the C a n a d i a n Law

R e f o r m C o m m i s s i o n and the New Z e a l a n d P u b l i c and

A d m i n i s t r a t i v e L a w R e f o r m C o m m i t t e e that l e g i s l a t i o n

g o v e r n i n g c o m m i s s i o n s of i n q u i r y s h o u l d m a k e a d e q u a t e

p r o v i s i o n for the r i g h t of r e p r e s e n t a t i o n s by i n d i v i d u a l s

who may be a d v e r s e l y a f f e c t e d as a r e s u l t of

i n v e s t i g a t i o n s , and that c o m m i s s i o n s s h o u l d c o n d u c t t h e i r

p r o c e e d i n g s in p u b l i c w h e r e v e r p o s s i b l e . T h e r e is e v e r y

r e a s o n to a d v o c a t e s i m i l a r r e f o r m s in S o u t h A f r i c a . "

It is p o i n t e d out w i t h v a l i d i t y in f o o t n o t e 218 to the a b o v e

q u o t a t i o n (at page 2 2 3 ) and w i t h r e f e r e n c e to the L a w R e f o r m

C o m m i s s i o n of C a n a d a - C o m m i s s i o n of E n q u i r y : a New Act ( w o r k i n g

p a p e r 1 7 : 1 9 7 7 , 3 3 ) that in an e n q u i r y of t h i s kind "a m a n not

s u s p e c t e d , let a l o n e c h a r g e d w i t h w r o n g d o i n g m a y be r u i n e d by

i r r e s p o n s i b l e a c c u s e r s w h o m he is not e v e n a b l e p r o p e r l y to
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c o n f r o n t . " M o r e o v e r as the a u t h o r p o i n t s o u t at p a g e 5 5 6 - 5 5 5

of h i s w o r k , c r o s s - e x a m i n a t i o n m a y o f t e n be t h e o n l y m e a n s by

w h i c h a d v e r s e e v i d e n c e m a y be c h a l l e n g e d . He g o e s on to say

" t h a t c r o s s - e x a m i n a t i o n m a y be a r e q u i r e m e n t of a fair h e a r i n g

w h e r e it is n e c e s s a r y to s e r v e t h e p u r p o s e s of n a t u r a l j u s t i c e -

e s p e c i a l l y that of p r o m o t i n g a c c u r a c y . " ( P . 5 5 5 . )

In the l i g h t of t h e s e c o m m e n t s and d e v e l o p m e n t s it m a y be

n e c e s s a r y for a r e c o n s i d e r a t i o n of t h e a p p r o a c h to be u n d e r t a k e n

t o w a r d s the p r o c e e d i n g s b e f o r e a C o m m i s s i o n of E n q u i r y as

f o r m u l a t e d in Bell v R e n s b u r g ( s u p r a ) . H o w e v e r , in m y v i e w the

f a c t s of the p r e s e n t c a s e a r e c l e a r l y d i s t i n g u i s h a b l e and c r e a t e d

a s i t u a t i o n in w h i c h the r u l e s of n a t u r a l j u s t i c e s h o u l d be

e n f o r c e d .

I say t h i s for the f o l l o w i n g r e a s o n s : In R i d g e v B a l d w i n

1 9 6 4 A . C 4 0 the r i g h t to a f a i r h e a r i n g w a s r e i n s t a t e d by the

H o u s e of L o r d s as a r u l e of u n i v e r s a l a p p l i c a t i o n in the c a s e of

a d m i n i s t r a t i v e a c t s or d e c i s i o n s a f f e c t i n g r i g h t s . (In t h i s

r e g a r d s e e a l s o Lord L o r e b u r n ' s s t a t e m e n t t h a t the d u t y to a f f o r d

it is "a d u t y l y i n g u p o n e v e r y o n e w h o d e c i d e s a n y t h i n g " ( c i t e d

w i t h a p p r o v a l in W a d e : A d m i n i s t r a t i v e L a w , (4th E d . ) 4 5 1 . )

H o w e v e r , it m u s t be e m p h a s i s e d t h a t "it is n o t p o s s i b l e to lay

d o w n r i g i d r u l e s , as to w h e n the p r i n c i p l e s of n a t u r a l j u s t i c e

are to a p p l y ; nor a s to t h e i r s c o p e or e x t e n t . E v e r y t h i n g
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d e p e n d s on the subject m a t t e r . " (Per Lord Denning M.R. in R v

Gamine Board for Great B r i t a i n e t c . [ 1 9 7 0 ] 2 Q.B.417 at 4 3 0 .

The "subject m a t t e r " in the p r e s e n t case was a C o m m i s s i o n

of E n q u i r y presided over by a J u d g e of the High C o u r t . T h e

C o m m i s s i o n was appointed to e n q u i r e into "(A) the o p e r a t i o n s of

c o - o p e r a t i v e Societies in g e n e r a l and (B) the o p e r a t i o n s of C o - o p

Lesotho in p a r t i c u l a r . " The C o m m i s s i o n had settled on p r o c e d u r e s

which c o n f o r m e d to the p r i n c i p l e s of n a t u r a l j u s t i c e . W i t n e s s e s

and i n d i v i d u a l parties were a l l o w e d legal r e p r e s e n t a t i o n (a right

now e n s h r i n e d in sec. 12 of the Public I n q u i r i e s Act of 1 9 9 4 ) and

the right to c r o s s - e x a m i n e was e x t e n d e d in respect of all

w i t n e s s e s . A witness - none other than the M i n i s t e r r e s p o n s i b l e

for the a d m i n i s t r a t i o n of the subject m a t t e r of the enquiry - is

called and t e s t i f i e s . H o w e v e r , w h e n the r e p r e s e n t a t i v e of a

number of affected C o o p e r a t i v e S o c i e t i e s s e e k s to q u e s t i o n h i m ,

the request is refused. The sole ground a d v a n c e d is that "there

was nothing in the e v i d e n c e w h i c h a f f e c t e d the applicants in any

m a n n e r . "

I have cited the e v i d e n c e of the M i n i s t e r in extenso a b o v e .

I have done so because a r e a d i n g of his e v i d e n c e d e m o n s t r a t e s the

u n a c c e p t a b i l i t y of the bald p r o p o s i t i o n a d v a n c e d . Whilst it is

true that the Minister did give e v i d e n c e of a general import it

was of a w i d e ranging and f u n d a m e n t a l n a t u r e . M o r e o v e r , he w a s
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the very person who was going to d e c i d e on the r e s p o n s e to the

r e c o m m e n d a t i o n s of the C o m m i s s i o n . C r o s s - e x a m i n a t i o n may have

elicited important i n f o r m a t i o n that could h a v e had a direct

bearing on the findings and r e c o m m e n d a t i o n s of the C o m m i s s i o n .

M o r e o v e r , the M i n i s t e r , h a v i n g taking the u n u s u a l step to testify

before the C o m m i s s i o n he had a p p o i n t e d , should have been

prepared to face those a f f e c t e d by his v i e w s and have been

prepared to respond to their c o n t e n t i o n s and their v i e w s . They

clearly gave e v i d e n c e w h i c h cried out for f u r t h e r e x a m i n a t i o n ,

e l u c i d a t i o n and p o s s i b l e c h a l l e n g e .

I am satisfied that there is no s u b s t a n c e in the c o n t e n t i o n s

and the r e a s o n s advanced for a refusal to allow c r o s s - e x a m i n a t i o n

to take p l a c e . The real r e a s o n may well have b e e n to protect the

Minister from what was bound to have b e e n a c o n f r o n t a t i o n a l , and

c h a l l e n g i n g , e x p e r i e n c e . H o w e v e r , the M i n i s t e r h a v i n g d e c i d e d

to enter the fray, should have been treated in the same way as

any other w i t n e s s and not have been a f f o r d e d the p r o t e c t i o n

extended to him by the C o m m i s s i o n . M o r e o v e r , if it is n e c e s s a r y

for the party who a l l e g e s an i r r e g u l a r i t y of this kind to p r o v e

p r e j u d i c e (a point which we do not find it n e c e s s a r y to d e c i d e )

then, in these p r o c e e d i n g s , such p r e j u d i c e was p r o v e d . It was

clearly i n s u f f i c i e n t for the R e s p o n d e n t simply to have sought to

avoid the i n f e r e n c e of p r e j u d i c e by making the bald a l l e g a t i o n

it did.
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I am s a t i s f i e d , as a r e s u l t of a l l o w i n g c r o s s - e x a m i n a t i o n

of o t h e r w i t n e s s e s and t h e n , to t h e p r e j u d i c e of A p p e l l a n t s

r e f u s i n g s u c h a r e q u e s t in t h e i r c a s e , a f a i l u r e of j u s t i c e

o c c u r r e d . T h e p r o c e e d i n g s , p r e v i o u s l y a d m i n i s t e r e d in a c c o r d a n c e

w i t h n a t u r a l j u s t i c e , c e a s e d to be s o c o n d u c t e d .

It f o l l o w s that A p p e l l a n t s h a v e e s t a b l i s h e d that they a r e

e n t i t l e d to r e l i e f . H o w e v e r , it b e c a m e c l e a r d u r i n g the h e a r i n g

of the a p p e a l that the C o m m i s s i o n had a l r e a d y c o m p l e t e d its t a s k

and had a l r e a d y r e p o r t e d to the M i n i s t e r . M r . S e l l o w h o a p p e a r e d

for the A p p e l l a n t s s a i d t h a t in t h e s e c i r c u m s t a n c e s it w o u l d m e e t

the e x i g e n c i e s of the c a s e if the C o u r t w e r e to g r a n t A p p e l l a n t s

an a p p r o p r i a t e d e c l a r a t o r y o r d e r t h a t t h e i r r i g h t s had b e e n

i n f r i n g e d . A p r e c e d e n t c o n f i r m i n g t h e n e e d for the r u l e s of

n a t u r a l j u s t i c e to be o b s e r v e d w o u l d be of c o n s i d e r a b l e

i m p o r t a n c e . M r . T a m p i for the R e s p o n d e n t w a s not h e a r d to r e s i s t

the C o u r t f o l l o w i n g t h i s c o u r s e of a c t i o n s h o u l d it d e c i d e to

g r a n t A p p e l l a n t s r e l i e f .

I b e l i e v e that it w o u l d b e r i g h t in p r i n c i p l e for us to

a c c e d e to t h i s r e q u e s t . In a c o u n t r y w h i c h has m o v e d to a

d e m o c r a t i c o r d e r and h a s a d o p t e d a C o n s t i t u t i o n that e n s h r i n e s

d e m o c r a t i c v a l u e s , it is i m p o r t a n t for C o u r t s to be s u p p o r t i v e

a l s o in t h e e s t a b l i s h m e n t of a h u m a n r i g h t s c u l t u r e . T h e
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o b s e r v a n c e of t h e p r i n c i p l e s of n a t u r a l j u s t i c e i n c l u d i n g t h e

r i g h t to a f a i r h e a r i n g a s r u l e s of u n i v e r s a l a p p l i c a t i o n in

d e c i s i o n s a f f e c t i n g r i g h t s , a r e i m p o r t a n t c o m p o n e n t s of s u c h a

c u l t u r e . In a c a s e s u c h a s t h e p r e s e n t w h e r e t h e p r i n c i p l e s of

n a t u r a l j u s t i c e h a d o r i g i n a l l y b e e n f o l l o w e d b u t w h e r e t h e r e a f t e r

a c l e a r a n d d i s c r i m i n a t o r y d e p a r t u r e f r o m t h e s e p r i n c i p l e s

o c c u r r e d . I b e l i e v e t h a t it w o u l d b e r i g h t f o r us to e x e r c i s e o u r

d i s c r e t i o n to g r a n t a d e c l a r a t o r y o r d e r . T h a t w e h a v e t h i s p o w e r

is c l e a r . A l t h o u g h t h e A p p e l l a n t s ' N o t i c e of M o t i o n d i d n o t , i n

c l e a r t e r m s , a s k f o r a d e c l a r a t o r y o r d e r , it n e v e r t h e l e s s s o u g h t

a n o r d e r s e t t i n g a s i d e a s c o n s t i t u t i n g an i r r e g u l a r i t y , t h e

R e s p o n d e n t ' s d e c i s i o n n o t to a l l o w c r o s s - e x a m i n a t i o n of t h e

M i n i s t e r . T h e p a p e r s r e v e a l a d i s p u t e in t h i s m a t t e r w h i c h is

s u f f i c i e n t f o u n d a t i o n f o r a d e c l a r a t o r . In a n y e v e n t t h e N o t i c e

of M o t i o n a s k s " f o r f u r t h e r o r a l t e r n a t i v e r e l i e f . " W i t h

r e f e r e n c e to t h e e f f e c t o f t h a t p h r a s e s e e Q u e e n s l a n d I n s u r a n c e

C o . Ltd v B a n q u e C o m m e r c i a l e A f r i c a i n e 1 9 4 6 A D 2 7 2 in w h i c h at

p 2 8 6 T i n d a l l J.A. r e f e r s to t h e R o m a n - D u t c h p r a c t i c e of

c o n s t r u i n g t h e p h r a s e a s m e a n i n g " s u c h o t h e r r e l i e f a s t h e C o u r t

m a y d e e m b e s t f o r t h e p l a i n t i f f . " T h e l e a r n e d j u d g e t h e n s a i d

" T h e e f f e c t of t h e p r a y e r f o r " s u c h f u r t h e r or o t h e r r e l i e f as

t h e n a t u r e of t h e c a s e m i g h t r e q u i r e " in t h e E n g l i s h p r a c t i c e

s e e m s to b e t h e s a m e .

F o r t h e s e r e a s o n s w e h a v e d e c i d e d to i s s u e t h e f o l l o w i n g



17

d e c l a r a t o r y o r d e r :

" 1 . T h e d e c i s i o n of the R e s p o n d e n t of the 1 4 t h of O c t o b e r

1 9 9 3 . r e f u s i n g A p p l i c a n t s ' a t t o r n e y of r e c o r d the

o p p o r t u n i t y of p u t t i n g q u e s t i o n s to t h e w i t n e s s the

H o n o u r a b l e M i n i s t e r N t s u k u n y a n e M p h a n y a , w h o g a v e

e v i d e n c e b e f o r e the R e s p o n d e n t c o n s t i t u t e d an

i r r e g u l a r i t y in as m u c h as it p r e v e n t e d R e s p o n d e n t s

from r e c e i v i n g a f a i r h e a r i n g b e f o r e the C o m m i s s i o n .

2. T h e R e s p o n d e n t is to pay t h e c o s t of s u i t , "

T h e a p p e a l is a l l o w e d w i t h c o s t s and the a b o v e o r d e r is

s u b s t i t u t e d for the o r d e r d e c r e e d in the C o u r t b e l o w .

J.H. STEYN
ACTING PRESIDENT

I agree :
J. BROWDE

JUDGE OF APPEAL

I agree :
P. H. TEBBUTT

JUDGE OF APPEAL
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D e l i v e r e d a t M a s e r u t h i s 2 8 t h d a y o f J u l y . 1 9 9 4 .


