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IN THE LESOTHO COURT OF APPEAL

In the appeal of :

LESOTHO CO-OPERATIVE HANDICRAFTS LTD 1ST APPELLANT
LESOTHO POULTRY CO-OPERATIVE UNION LTD 2ND APPELLANT
LERIBE DISTRICT CO-OPERATIVE UNION LTD 3RD APPELLANT
PHELA-U-PHELISE CO-OPERATIVE UNION LTD 4TH APPELLANT
MAFETENG DISTRICT CO-OPERATIVE UNION LTD 5TH APPELLANT

and

THE COMMISSION OF INQUIRY INTO COOPERATIVES RESPONDENT

HELD AT MASERU

CORAM:
STEYN, J.A.
BROWDE, J.A.
TEBBUTT A.J.A.

JUDGMENT

STEYN, J.A.

Appellants applied in the Court below for an order in the

following terms:

"Calling upon the Respondent to show cause, if any, on a

date to be determined by this Honourable Court, why:
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1. The d e c i s i o n of the R e s p o n d e n t of the 14th O c t o b e r ,

1 9 9 3 r e f u s i n g the A p p l i c a n t s ' a t t o r n e y of record the

right and/or the o p p o r t u n i t y of p u t t i n g q u e s t i o n s to

one N T S U K U N Y A N E M P H A N Y A who a p p e a r e d as a w i t n e s s

b e f o r e the R e s p o n d e n t shall not be set a s i d e as

c o n s t i t u t i n g an i r r e g u l a r i t y .

2. The R e s p o n d e n t shall not be o r d e r e d to supply the

A p p l i c a n t s ' said a t t o r n e y w i t h an e x t r a c t of the

e v i d e n c e of the said M p h a n y a and t h e r e a f t e r a r r a n g e a

date and v e n u e at w h i c h the A p p l i c a n t s ' said a t t o r n e y

shall be a l l o w e d to q u e s t i o n the said M p h a n y a like any

other w i t n e s s who a p p e a r e d b e f o r e the R e s p o n d e n t . "

C e r t a i n a n c i l l a r y relief was c l a i m e d i n c l u d i n g a l t e r n a t i v e r e l i e f

and costs of s u i t .

The facts are the f o l l o w i n g :

By Legal Notice N u m b e r 114 of 1 9 9 3 a C o m m i s s i o n of I n q u i r y

into C o - o p e r a t i v e s (the R e s p o n d e n t ) was c o n s t i t u t e d . A p p e l l a n t s

aver that as C o - o p e r a t i v e s they "are i n t e r e s t e d in the

d e l i b e r a t i o n s and c o n c l u s i o n s of the R e s p o n d e n t . " Some of their

m e m b e r s have been called b e f o r e the R e s p o n d e n t to testify and

b e e n s u b j e c t e d "to e x t e n s i v e q u e s t i o n i n g . " A p p e l l a n t s go on to
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a v e r t h a t at t h e h e a r i n g of t h e C o m m i s s i o n t h e s e w i t n e s s e s w e r e

r e p r e s e n t e d by t h e i r a t t o r n e y s w h o w e r e p e r m i t t e d to p u t

q u e s t i o n s t o t h o s e w h o t e s t i f i e d b e f o r e i t . T h e s e a l l e g a t i o n s

a r e n o t d e n i e d o n b e h a l f o f t h e R e s p o n d e n t . T h e S e c r e t a r y o f t h e

C o m m i s s i o n s a y s h o w e v e r t h a t t h e C o m m i s s i o n is a " c o m m o n l a w

b o d y " a n d t h a t " i n t h e a b s e n c e o f a n y s t a t u t o r y p r e s c r i p t i o n i s

e n t i t l e d to e x e r c i s e i t s o w n p r o c e d u r e a s t o h o w t h e y g a t h e r t h e

f a c t s . " A i l w i t n e s s e s w e r e i n f o r m e d of t h e i r r i g h t to l e g a l

r e p r e s e n t a t i o n a n d t h a t if a n y o n e d e s i r e d t o p u t q u e s t i o n s to a

w i t n e s s t h e y c o u l d do s o w i t h t h e l e a v e of t h e c h a i r m a n . T h e

C o m m i s s i o n i s a c c o r d i n g t o t h e R e s p o n d e n t "a f a c t f i n d i n g b o d y

p u r e a n d s i m p l e . " ( T h e " c o m m o n l a w " n a t u r e of C o m m i s s i o n s h a s

b e e n c h a n g e d s i n c e t h e h e a r i n g o f t h i s m a t t e r . S e e in t h i s

r e g a r d t h e p r o v i s i o n s o f t h e P u b l i c I n q u i r i e s A c t . 1 9 9 4 .

p u b l i s h e d i n G o v e r n m e n t G a z e t t e E x t r a o r d i n a r y o f t h e 2 4 t h J u n e

1 9 9 4 . T h e p r o v i s i o n s o f S e c t i o n s 11 a n d 1 2 a r e i n s t r u c t i v e in

r e g a r d to i s s u e s in t h i s a p p e a l .

T h e i s s u e b e f o r e u s a r i s e s f r o m e v e n t s t h a t o c c u r r e d

p u r s u a n t to t h e t e s t i m o n y o f o n e of t h e w i t n e s s e s w h o g a v e

e v i d e n c e b e f o r e t h e C o m m i s s i o n . A c c o r d i n g to A p p e l l a n t s , o n t h e

1 4 t h o f O c t o b e r 1 9 9 3 , t h e M i n i s t e r o f A g r i c u l t u r e , t h e H o n . M r .

M p h a n y a , a p p e a r e d b e f o r e t h e C o m m i s s i o n a s a w i t n e s s . A c c o r d i n g

t o R e s p o n d e n t h e d i d s o a t h i s o w n r e q u e s t a n d " a s a p u b l i c

s p i r i t e d c i t i z e n " a n d " n o t i n h i s o f f i c i a l c a p a c i t y a s M i n i s t e r
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of A g r i c u l t u r e and C o - o p e r a t i v e s . " A copy of his t e s t i m o n y , to

w h i c h I w i l l r e f e r h e r e i n b e l o w w a s p l a c e d b e f o r e the C o u r t a q u o .

A f t e r he had g i v e n e v i d e n c e , A p p e l l a n t s ' a t t o r n e y " m a d e a

r e q u e s t to put c e r t a i n q u e s t i o n s to the said w i t n e s s . in

c o n s i d e r i n g ( s i c ) that his e v i d e n c e t o u c h e d not only u p o n the

A p p l i c a n t s and their r i g h t s and u l t i m a t e f a t e , but a l s o d e a l t

w i t h e v i d e n c e g i v e n by m e m b e r s of the a p p l i c a n t s . "

It is c o m m o n c a u s e that the C o m m i s s i o n d e c l i n e d the r e q u e s t

by the A p p e l l a n t s ' legal r e p r e s e n t a t i v e to put q u e s t i o n s to this

w i t n e s s . A c c o r d i n g to the S e c r e t a r y of the C o m m i s s i o n it

" d e c l i n e d to allow him to do so on the s o l e g r o u n d s ( s i c ) that

there was n o t h i n g in the e v i d e n c e w h i c h a f f e c t e d the A p p l i c a n t s

in any m a n n e r . "

A p p e l l a n t s s u b m i t t e d in t h e i r a p p l i c a t i o n that this r u l i n g

c o n s t i t u t e d a gross i r r e g u l a r i t y . It w a s , they c o n t e n d e d , a

b r e a c h of the audi a l t e r a m p a r t e m rule and c a u s e d them p r e j u d i c e .

They p o i n t to the fact that the C o m m i s s i o n m a y w e l l act on s o m e

of the e v i d e n c e of the M i n i s t e r and may e v e n b a s e some of its

r e c o m m e n d a t i o n s on it.

R e s p o n d e n t per c o n t r a c o n t e n d e d that t h e r e was no r i g h t to

c r o s s - e x a m i n a t i o n " e n v i s a g e d in t h i s f a c t - f i n d i n g C o m m i s s i o n of
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I n q u i r i e s " a n d t h a t the a u d i a l t e r a m p a r t e m r u l e d i d n o t a p p l y

to t h e s e p r o c e e d i n g s . T h e d u t y o f t h e C o m m i s s i o n w a s to m a k e a

w r i t t e n r e p o r t i n c l u d i n g r e c o m m e n d a t i o n s to t h e M i n i s t e r . T h e

a l l e g a t i o n t h a t t h e A p p e l l a n t s c o u l d b e p r e j u d i c e d "is b a s e l e s s

and is d e n i e d . "

F o r t h e p u r p o s e s of d e c i d i n g t h e i s s u e s b e f o r e us it is

n e c e s s a r y to a d v e r t to t h e e v i d e n c e of t h e M i n i s t e r . It is

r e c o r d e d at p a g e 1 9 - 2 3 of t h e r e c o r d a n d r e a d s as f o l l o w s :

" WITNESS NO. 72 HON. MINISTER NTSUKUNYANE MPHANYA
SWORN STATES

1. I am the Minister of A g r i c u l t u r e , C o - o p e r a t i v e s and
Marketing since or following the general election this
year.

2. I do not know about the fina n c i a l d i f f i c u l t i e s of BCBU
because I was not in the e x e c u t i v e C o m m i t t e e .

3. But I was present at the e l e c t i o n of an e x e c u t i v e
C o m m i t t e e . Mr. Mokhehle was proposed by the BCP and Mr.
Thoma s M o f o l o was suggested by o t h e r s .

4. The fear of the Colonial M a s t e r s then was that the BCP
would use cooperatives w h i c h were very strong than for
political ends. As a result Mr. M o k h e h l e and his fellow
Committee members were e x p e l l e d and some white man took
over.

5. The Co m m i t t e e was expelled during the course of the year so
it cannot be correct that it was expelled because of any
financial problems.

6. I was a member of a c o o p e r a t i v e society at Mapoteng w h i c h
I had started myself, I think we got benefits from the
mother body in the form of i n p u t s .

7. The d i s t r i b u t i o n of inputs was done by BCBU.
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8. My personal view is that government should not be involved
in the running of c o o p e r a t i v e s .

9. 1 am not sure of what Co-op Lesotho was of late. I am sure
of what it was when it was BCBU.

10. I think of late it was just a government shop.

11. I do not think that kind of Co-op Lesotho has any place in
the co-operative movement.

12. 1 think since it is government which led to the downfall of
Co-op Lesotho, the present government should put it back in
its feet and give it back to the m o v e m e n t .

13. Co-op Lesotho has made its name in the countryside among
people who are not aware of its internal problems. ft has
amassed good infrastructure and it could provide good
service to the public if restructured.

14. Co-op Lesotho was hijacked a long time back. It has
existed as a cooperative in name only.

15. Co-op Lesotho has to be returned to the people and no
company no matter how big should be allowed to run Co-op
Lesotho.

16. I think past governments used Co-op Lesotho to misuse or
misappropriate public funds.

17. As I speak now we are organising Co-operatives. And we
have now 151 co-operatives mushrooming all over the
country.

18. I am not saying Co-op Lesotho has to be handed back over-
night. Perhaps this can take two to three years. What
people have to be sensitised about is that it belongs to
them.

19. Co-op Lesotho was run as a government shop without the
knowledge of people at grassroots level.

20. True enough Co-op Lesotho is in a mess now. But what is
important to note is that it is not co-operators who
misappropriated its funds. I do not think people at
grassroots level owe that much to Co-op Lesotho. I think
they were paying cash.

21. The mess was not only in Co-op Lesotho. But even many
societies had problems.
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2 2 . I think the C o - o p e r a t i v e s we are f o r m i n g now a r e d o i n g so
freely w i t h o u t any i n t e r f e r e n c e from u s . Of c o u r s e the
R e g i s t r a r g u i d e s them h e r e and t h e r e .

2 3 . Our m a n i f e s t o did say we would e n c o u r a g e p e o p l e to form c o -
o p e r a t i v e s but we will not force them to do so. They will
form them if they find that to be in their best i n t e r e s t ,

2 6 . The small c o - o p e r a t i v e s that are being formed are o p e r a t i n g
very w e l l . It is just that they do not h a v e the m a t t e r
body. (sic)

25. I think g e n u i n e c o - o p e r a t i v e s h a v e a right to c l a i m back
Co-op L e s o t h o . But as to w h e t h e r they can h a v e it b a c k , I
would know after going t h r o u g h the C o m m i s s i o n e r ' s r e p o r t ,
e s p e c i a l l y g i v e n the fact that t h o s e m e m b e r n e v e r r e c e i v e d
any r e p o r t s from C o - o p L e s o t h o .

2 6 . C o - o p e r a t i v e s in L e s o t h o have been in the m e s s they w e r e in
because of the past a u t h o r i t a r i a n r u l e .

2 7 . After the C o m m i s s i o n ' s r e p o r t we w o u l d h a v e to call all c o -
o p e r a t i v e s t o g e t h e r and see if they would want to r e c e i v e
the m o t h e r b o d y . If they do not w a n t t o , the n e w l y f o r m e d
C o - o p e r a t i v e s h a v e a right to do so. T h e p r o b l e m that
might a r i s e is that of d i s t r i b u t i o n of p r o p e r t y if t h e r e is
any. But I c a n n o t c o m m e n t on that n o w .

2 8 . We are a l r e a d y a s s i s t i n g c o - o p e r a t i v e s . We h a v e
d i s t r i b u t e d 120 t r a c t o r s to the c o n s t i t u e n c i e s and we are
s u b s i d i s i n g i n p u t s . But we do not want to s p o o n feed
p e o p l e .

2 9 . We do not want to use c o - o p e r a t i v e s as a p o l i t i c a l w e a p o n
at a l l . H e n c e we do not e v e n mind about who gets e l e c t e d .

30. There is no m o n e y out there w a i t i n g to be g i v e n to C o -
o p e r a t i v e s .

3 1 . The only m o n e y I k n o w about is the m o n e y from U S A I D
c o n c e r n i n g l i q u i d a t i o n of C o - o p L e s o t h o and g r a z i n g f e e s .
We said the A m e r i c a n s could k e e p their m o n e y if to h a v e it
meant that they had to d i c t a t e to us as to what we o u g h t to
do.

32 The C o - o p e r a t i v e s w h i c h have m u s h r o o m e d are v i l l a g e C o -
o p e r a t i v e s .

33. I wonder if you h a v e had time to l i s t e n to our s p e e c h e s .
We are t o t a l l y a g a i n s t i m p o s i t i o n of t h i n g s on p e o p l e .
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This has led to many p r o j e c t s c o l l a p s i n g in the p a s t .

3 4 . The c o - o p e r a t i v e s that are being formed are all v o l u n t a r y .

35. Yes C o - o p e r a t i v e s have b e e n with us for a very long t i m e .
In fact one c o - o p e r a t i v e s in M a f e t e n g was formed in 1 9 3 9 .

36. C o - o p e r a t i v e s are not new to B a s o t h o . What is new is the
term. Basotho have all along used C o - o p e r a t i v e s in the
name of "Matsema".

37. 1 think C o - o p e r a t i v e s have failed because they have tended
to imitate foreign views and the laws were also f o r e i g n .
Even the law that has to c o m e will have to be r e f e r r e d to
the c o - o p e r a t o r s .

38. Matsema have been strong all along. But they got d i s t o r t e d
along the way when they w e r e used to work on the c h i e f s '
f i e l d s .

39. I am not sure about the e d u c a t i o n the new c o - o p e r a t o r s have
been given. But 1 am sure about their a c t i v i t i e s . I h a v e
seen the "Mpate S h e l e n g s " c o - o p e r a t e s u c c e s s f u l l y . If they
succeed in "Mpate S h e l e n g " I do not see why they should not
succeed in "Ntemele S h e l e n g " .

40 . We do agree that we are u n d e r s t a f f e d and we are p l a n n i n g on
increasing our staff.

4 1 . The C o - o p e r a t i v e laws are very old and they need to be up-.
dated,

4 2 . Young people form c o m p a n i e s and p a r t n e r s h i p s b e c a u s e they
have learned about them in s c h o o l . But C o - o p e r a t i v e s are
formed not because of what p e o p l e have learned but b e c a u s e
of a felt need. I hold a d i f f e r e n t view to y o u r s . 1 feel
young people are i n t e r e s t e d in c o - o p e r a t i v e s .

43. One other factor which has c o n t r i b u t e d to the d o w n f a l l of
the co-operative m o v e m e n t is u n a v a i l a b i l i t y of a M a r k e t .

4 4 . I am thinking of one big s u p e r m a r k e t with d e p a r t m e n t s of
p r i c i n g , statistics and b u r e a u of standards and it should
work hand in hand with the c o - o p e r a t i v e s as an outlet for
these C o - o p e r a t i v e s .

4.00 p.m. TEA BREAK.

4.15 P.M. Meeting called to order and Witness reminded he
is still under oath.
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4 5 . The new C o - o p e r a t i v e s are not b e i n g f o r m e d at the e x p e n s e
of old o n e . The old o n e s h a v e to be r e v i t a l i s e d . In fact
some old c o - o p e r a t i v e s h a v e a l r e a d y c o m e to the o f f i c e and
we are d e a l i n g w i t h their p r o b l e m s . For e x a m p l e one Co-
o p e r a t i v e in M a f e t e n g w h e r e a C o m m i t t e e w a s i m p o s e d in the
past is b e i n g a s s i s t e d now to hold e l e c t i o n s for a new
C o m m i t t e e .

4 6 . We h a v e had d i s c u s s i o n s w i t h the U n i v e r s i t y to h a v e a
f a c u l t y of C o - o p e r a t i v e s and our d i s c u s s i o n s in that r e g a r d
are v e r y a d v a n c e d .

4 7 . We are w o r k i n g on h a v i n g c o - o p e r a t i v e o f f i c e r s in e v e r y
d i s t r i c t and q u a l i f i e d s u p e r v i s o r s in e v e r y c o n s t i t u e n c y .

4 8 . We are a l s o w o r k i n g in u p g r a d i n g the p o s t s w i t h i n the
d e p a r t m e n t of C o - o p e r a t i v e s .

4 9 . The R e g i s t r a r ' s duty is to r e g i s t e r c o - o p e r a t i v e s so long
as their by laws do not c o n t r a d i c t the m a i n law. He s h o u l d
not be i n f l u e n c e d in h i s d e c i s i o n m a k i n g .

5 0 . Yes for a b o ut a y e a r or two I t h i n k g o v e r n m e n t w o u l d h a v e
to play some role but a f t e r w a r d s it s h o u l d pull o u t .

4.30 p.m. W I T N E S S E X C U S E D . "

The C o u r t a quo d i s m i s s e d the a p p l i c a t i o n . As I u n d e r s t a n d

the judgment it did so on two g r o u n d s , n a m e l y that A p p e l l a n t s

failed to take any s t e p s to rebut the e v i d e n c e of the M i n i s t e r

a n d / o r that they failed to p r o v e that they w e r e p r e j u d i c e d by the

r e f u s a l to p e r m i t c r o s s - e x a m i n a t i o n of the M i n i s t e r . In this

regard the C o u r t held that t h e r e was n o t h i n g the M i n i s t e r said

w h i c h m a d e it i m p e r a t i v e to ask him q u e s t i o n s "in d e f e n c e of

A p p l i c a n t s ' i n t e r e s t s . "

Mr. T a m p i on b e h a l f of the R e s p o n d e n t c o n t e n d e d that to

a p p l y the a u d i alteram p a r t e m p r i n c i p l e w o u l d be an u n w a r r a n t e d
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e x t e n s i o n of the r u l e . W i t h r e f e r e n c e to the fact that

C o m m i s s i o n s "are simply a n u m b e r of i n d i v i d u a l s who are e x p e c t e d

to c o - o p e r a t e and to o p e r a t e w i t h i n the c o n f i n e s of their

c o m m i s s i o n " - see S v S p a r k s N . O . and o t h e r s 1 9 8 0 (3) S.A. 952

at 956 - he urged us to hold that the r u l e s of n a t u r a l j u s t i c e

did not apply to the p r o c e e d i n g s of a C o m m i s s i o n of I n q u i r y . Mr.

Tampi also relied on the d e c i s i o n in Bell v V a n Rensburg 1971 (3)

SA 693 for the p r o p o s i t i o n that the rules of n a t u r a l j u s t i c e did

not need to be o b s e r v e d by legal b o d i e s ( r e g s i n s t a n s i e s ) e x c e p t

by Courts of Law and other legal i n s t i t u t i o n s which had the

capacity to take d e c i s i o n s w i t h regard to the r i g h t s of p e r s o n s .

No right to the c r o s s - e x a m i n a t i o n of w i t n e s s e s t h e r e f o r e e x i s t e d

in respect of C o m m i s s i o n s of I n q u i r y under the p r o v i s i o n s of the

C o m m i s s i o n s Act then in force in S o u t h A f r i c a . The same a p p r o a c h

Counsel urged should be a d o p t e d in the K i n g d o m of L e s o t h o . See

also South A f r i c a n D e f e n c e and Aid Fund v M i n i s t e r of J u s t i c e

1967 (1) SA 263 ( A ) .

B a x t e r , A d m i n i s t r a t i v e Law at p . 2 2 2 has the f o l l o w i n g

i n s t r u c t i v e c o m m e n t c o n c e r n i n g C o m m i s s i o n s of Inquiry and the

manner in w h i c h their p r o c e e d i n g s are c o n d u c t e d :

I n s t i t u t i o n s such as c o m m i s s i o n s of i n q u i r y are an

important channel t h r o u g h w h i c h i n d i v i d u a l and c o l l e c t i v e

r e p r e s e n t a t i o n s may be t r a n s m i t t e d to d e c i s i o n - m a k e r s .
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They are used r e g u l a r l y in S o u t h A f r i c a . and their

i n v e s t i g a t i o n s may o f t e n lead to d e c i s i o n s which s e r i o u s l y

affect individual r i g h t s and i n t e r e s t s . The right to make

r e p r e s e n t a t i o n s ought to be c o n s t r u e d as liberally as

possible where the p o s s i b i l i t y of a d m i n i s t r a t i v e a c t i o n

against individual rights e x i s t s . Yet in at least two

South African d e c i s i o n s the courts have revealed a strange

reluctance to apply the p r i n c i p l e s of f a i r n e s s (which are

designed to f a c i l i t a t e p a r t i c i p a t i o n ) . For this reason it

is worth noting the r e c o m m e n d a t i o n by both the C a n a d i a n Law

Reform C o m m i s s i o n and the New Zealand Public and

A d m i n i s t r a t i v e Law R e f o r m C o m m i t t e e that l e g i s l a t i o n

governing c o m m i s s i o n s of inquiry should make a d e q u a t e

p r o v i s i o n for the right of r e p r e s e n t a t i o n s by i n d i v i d u a l s

who may be a d v e r s e l y affected as a result of

i n v e s t i g a t i o n s , and that c o m m i s s i o n s should conduct their

p r o c e e d i n g s in public w h e r e v e r p o s s i b l e . There is every

reason to a d v o c a t e similar reforms in S o u t h A f r i c a . "

It is pointed out with v a l i d i t y in f o o t n o t e 218 to the above

quotation (at page 2 2 3 ) and with r e f e r e n c e to the Law Reform

C o m m i s s i o n of Canada - C o m m i s s i o n of E n q u i r y : a New Act (working

paper 1 7 : 1 9 7 7 , 3 3 ) that in an enquiry of this kind "a m a n not

suspected, let alone charged with w r o n g d o i n g may be ruined by

i r r e s p o n s i b l e accusers whom he is not even able p r o p e r l y to



1 2

c o n f r o n t . " M o r e o v e r as t h e a u t h o r p o i n t s o u t at p a g e 5 5 4 - 5 5 5

of h i s w o r k , c r o s s - e x a m i n a t i o n m a y o f t e n be t h e o n l y m e a n s by

w h i c h a d v e r s e e v i d e n c e m a y b e c h a l l e n g e d . H e g o e s on to s a y

" t h a t c r o s s - e x a m i n a t i o n m a y b e a r e q u i r e m e n t of a f a i r h e a r i n g

w h e r e it is n e c e s s a r y to s e r v e t h e p u r p o s e s of n a t u r a l j u s t i c e -

e s p e c i a l l y t h a t of p r o m o t i n g a c c u r a c y . " ( P . 5 5 5 . )

In t h e l i g h t of t h e s e c o m m e n t s a n d d e v e l o p m e n t s it m a y be

n e c e s s a r y f o r a r e c o n s i d e r a t i o n of t h e a p p r o a c h to be u n d e r t a k e n

t o w a r d s t h e p r o c e e d i n g s b e f o r e a C o m m i s s i o n of E n q u i r y as

f o r m u l a t e d in B e l l v R e n s b u r g ( s u p r a ) . H o w e v e r , in my v i e w the

f a c t s of t h e p r e s e n t c a s e a r e c l e a r l y d i s t i n g u i s h a b l e and c r e a t e d

a s i t u a t i o n in w h i c h t h e r u l e s of n a t u r a l j u s t i c e s h o u l d be

e n f o r c e d ,

I say t h i s for t h e f o l l o w i n g r e a s o n s : In R i d g e v B a l d w i n

1 9 6 4 A . C 40 t h e r i g h t to a f a i r h e a r i n g w a s r e i n s t a t e d by t h e

H o u s e of L o r d s as a r u l e of u n i v e r s a l a p p l i c a t i o n in the c a s e of

a d m i n i s t r a t i v e a c t s or d e c i s i o n s a f f e c t i n g r i g h t s . (In t h i s

r e g a r d s e e a l s o L o r d L o r e b u r n ' s s t a t e m e n t t h a t t h e d u t y to a f f o r d

it is "a d u t y l y i n g u p o n e v e r y o n e w h o d e c i d e s a n y t h i n g " ( c i t e d

w i t h a p p r o v a l in W a d e : A d m i n i s t r a t i v e L a w , (4 th E d . ) 4 5 1 . )

H o w e v e r , it m u s t be e m p h a s i s e d t h a t "it is n o t p o s s i b l e to lay

d o w n r i g i d r u l e s , as to w h e n t h e p r i n c i p l e s of n a t u r a l j u s t i c e

a r e to a p p l y ; n o r as to t h e i r s c o p e or e x t e n t . E v e r y t h i n g
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d e p e n d s on the s u b j e c t m a t t e r . " (Per Lord D e n n i n g M.R. in R v

G a m i n e B o a r d for G r e a t B r i t a i n e t c . [ 1 9 7 0 ] 2 Q . B . 4 1 7 at 4 3 0 .

The " s u b j e c t m a t t e r " in the p r e s e n t c a s e w a s a C o m m i s s i o n

of E n q u i r y p r e s i d e d o v e r by a J u d g e of the H i g h C o u r t . T h e

C o m m i s s i o n w a s a p p o i n t e d to e n q u i r e into " ( A ) the o p e r a t i o n s of

c o - o p e r a t i v e S o c i e t i e s in g e n e r a l and (B) the o p e r a t i o n s of C o - o p

L e s o t h o in p a r t i c u l a r . " T h e C o m m i s s i o n had s e t t l e d on p r o c e d u r e s

w h i c h c o n f o r m e d to the p r i n c i p l e s of n a t u r a l j u s t i c e . W i t n e s s e s

and i n d i v i d u a l p a r t i e s w e r e a l l o w e d l e g a l r e p r e s e n t a t i o n (a r i g h t

now e n s h r i n e d in s e c . 12 of the P u b l i c I n q u i r i e s Act of 1 9 9 4 ) and

the right to c r o s s - e x a m i n e was e x t e n d e d in r e s p e c t of all

w i t n e s s e s . A w i t n e s s - n o n e o t h e r than the M i n i s t e r r e s p o n s i b l e

for the a d m i n i s t r a t i o n of the s u b j e c t m a t t e r of the e n q u i r y - is

called and t e s t i f i e s . H o w e v e r , w h e n the r e p r e s e n t a t i v e of a

n u m b e r of a f f e c t e d C o o p e r a t i v e S o c i e t i e s s e e k s to q u e s t i o n h i m ,

the r e q u e s t is r e f u s e d . T h e s o l e g r o u n d a d v a n c e d is that " t h e r e

was n o t h i n g in the e v i d e n c e w h i c h a f f e c t e d the a p p l i c a n t s in any

m a n n e r . "

1 h a v e cited the e v i d e n c e of the M i n i s t e r in e x t e n s o a b o v e .

I have d o n e so b e c a u s e a r e a d i n g of his e v i d e n c e d e m o n s t r a t e s the

u n a c c e p t a b i l i t y of the bald p r o p o s i t i o n a d v a n c e d . W h i l s t it is

true that the M i n i s t e r did g i v e e v i d e n c e of a g e n e r a l i m p o r t it

was of a w i d e r a n g i n g and f u n d a m e n t a l n a t u r e . M o r e o v e r , he w a s
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the v e r y p e r s o n w h o w a s g o i n g to d e c i d e on the r e s p o n s e to the

r e c o m m e n d a t i o n s of the C o m m i s s i o n . C r o s s - e x a m i n a t i o n m a y h a v e

e l i c i t e d i m p o r t a n t i n f o r m a t i o n t h a t c o u l d h a v e had a d i r e c t

b e a r i n g on the f i n d i n g s and r e c o m m e n d a t i o n s of the C o m m i s s i o n .

M o r e o v e r , the M i n i s t e r , h a v i n g t a k i n g the u n u s u a l s t e p to t e s t i f y

b e f o r e the C o m m i s s i o n he had a p p o i n t e d , s h o u l d h a v e b e e n

p r e p a r e d to f a c e t h o s e a f f e c t e d by his v i e w s and h a v e b e e n

p r e p a r e d to r e s p o n d to t h e i r c o n t e n t i o n s and their v i e w s , T h e y

c l e a r l y g a v e e v i d e n c e w h i c h c r i e d o u t for f u r t h e r e x a m i n a t i o n ,

e l u c i d a t i o n and p o s s i b l e c h a l l e n g e .

I am s a t i s f i e d that t h e r e is no s u b s t a n c e in the c o n t e n t i o n s

and the r e a s o n s a d v a n c e d for a r e f u s a l to a l l o w c r o s s - e x a m i n a t i o n

to take p l a c e . T h e real r e a s o n m a y w e l l h a v e b e e n to p r o t e c t the

M i n i s t e r f r o m w h a t w a s b o u n d to h a v e b e e n a c o n f r o n t a t i o n a l , and

c h a l l e n g i n g , e x p e r i e n c e . H o w e v e r , the M i n i s t e r h a v i n g d e c i d e d

to e n t e r the f r a y , s h o u l d h a v e b e e n t r e a t e d in the s a m e w a y as

any o t h e r w i t n e s s and not h a v e b e e n a f f o r d e d the p r o t e c t i o n

e x t e n d e d to h i m by the C o m m i s s i o n . M o r e o v e r , if it is n e c e s s a r y

for the p a r t y w h o a l l e g e s an i r r e g u l a r i t y of this k i n d to p r o v e

p r e j u d i c e (a p o i n t w h i c h we do n o t f i n d it n e c e s s a r y to d e c i d e )

t h e n , in t h e s e p r o c e e d i n g s , s u c h p r e j u d i c e w a s p r o v e d . It w a s

c l e a r l y i n s u f f i c i e n t for the R e s p o n d e n t s i m p l y to h a v e s o u g h t to

a v o i d the i n f e r e n c e of p r e j u d i c e by m a k i n g the bald a l l e g a t i o n

it d i d .
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I am s a t i s f i e d , as a r e s u l t of a l l o w i n g c r o s s - e x a m i n a t i o n

of o t h e r w i t n e s s e s a n d t h e n , t o t h e p r e j u d i c e of A p p e l l a n t s

r e f u s i n g s u c h a r e q u e s t in t h e i r c a s e , a f a i l u r e of j u s t i c e

o c c u r r e d . T h e p r o c e e d i n g s , p r e v i o u s l y a d m i n i s t e r e d in a c c o r d a n c e

w i t h n a t u r a l j u s t i c e , c e a s e d to be s o c o n d u c t e d .

It f o l l o w s t h a t A p p e l l a n t s h a v e e s t a b l i s h e d t h a t t h e y a r e

e n t i t l e d to r e l i e f . H o w e v e r , it b e c a m e c l e a r d u r i n g t h e h e a r i n g

of t h e a p p e a l t h a t t h e C o m m i s s i o n h a d a l r e a d y c o m p l e t e d i t s t a s k

and h a d a l r e a d y r e p o r t e d to t h e M i n i s t e r . M r . S e l l o w h o a p p e a r e d

for the A p p e l l a n t s s a i d t h a t in t h e s e c i r c u m s t a n c e s it w o u l d m e e t

the e x i g e n c i e s of t h e c a s e if the C o u r t w e r e t o g r a n t A p p e l l a n t s

an a p p r o p r i a t e d e c l a r a t o r y o r d e r t h a t t h e i r r i g h t s had b e e n

i n f r i n g e d . A p r e c e d e n t c o n f i r m i n g the n e e d f o r t h e r u l e s of

n a t u r a l j u s t i c e to b e o b s e r v e d w o u l d be of c o n s i d e r a b l e

i m p o r t a n c e . M r . T a m p i f o r t h e R e s p o n d e n t w a s n o t h e a r d to r e s i s t

t h e C o u r t f o l l o w i n g t h i s c o u r s e of a c t i o n s h o u l d it d e c i d e to

g r a n t A p p e l l a n t s r e l i e f .

I b e l i e v e t h a t it w o u l d be r i g h t in p r i n c i p l e f o r us to

a c c e d e to t h i s r e q u e s t . In a c o u n t r y w h i c h h a s m o v e d to a

d e m o c r a t i c o r d e r a n d h a s a d o p t e d a C o n s t i t u t i o n t h a t e n s h r i n e s

d e m o c r a t i c v a l u e s , it is i m p o r t a n t for C o u r t s to be s u p p o r t i v e

a l s o in t h e e s t a b l i s h m e n t of a h u m a n r i g h t s c u l t u r e . T h e



16

o b s e r v a n c e o f t h e p r i n c i p l e s o f n a t u r a l j u s t i c e i n c l u d i n g t h e

r i g h t to a f a i r h e a r i n g a s r u l e s o f u n i v e r s a l a p p l i c a t i o n i n

d e c i s i o n s a f f e c t i n g r i g h t s , a r e i m p o r t a n t c o m p o n e n t s of s u c h a

c u l t u r e . In a c a s e s u c h a s t h e p r e s e n t w h e r e t h e p r i n c i p l e s of

n a t u r a l j u s t i c e h a d o r i g i n a l l y b e e n f o l l o w e d b u t w h e r e t h e r e a f t e r

a c l e a r a n d d i s c r i m i n a t o r y d e p a r t u r e f r o m t h e s e p r i n c i p l e s

o c c u r r e d . I b e l i e v e t h a t it w o u l d b e r i g h t f o r u s to e x e r c i s e o u r

d i s c r e t i o n to g r a n t a d e c l a r a t o r y o r d e r . T h a t w e h a v e t h i s p o w e r

is c l e a r . A l t h o u g h t h e A p p e l l a n t s ' N o t i c e of M o t i o n d i d n o t , i n

c l e a r t e r m s , a s k f o r a d e c l a r a t o r y o r d e r , it. n e v e r t h e l e s s s o u g h t

a n o r d e r s e t t i n g a s i d e a s c o n s t i t u t i n g a n i r r e g u l a r i t y , t h e

R e s p o n d e n t ' s d e c i s i o n n o t to a l l o w c r o s s - e x a m i n a t i o n of t h e

M i n i s t e r . T h e p a p e r s r e v e a l a d i s p u t e i n t h i s m a t t e r w h i c h is

s u f f i c i e n t f o u n d a t i o n f o r a d e c l a r a t o r . I n a n y e v e n t t h e N o t i c e

of M o t i o n a s k s " f o r f u r t h e r o r a l t e r n a t i v e r e l i e f . " W i t h

r e f e r e n c e t o t h e e f f e c t of t h a t p h r a s e s e e Q u e e n s l a n d I n s u r a n c e

C o . L t d v B a n q u e C o m m e r c i a l e A f r i c a i n e 1 9 4 6 A D 2 7 2 in w h i c h at

p 2 8 6 T i n d a l l J . A . r e f e r s to t h e R o m a n - D u t c h p r a c t i c e of

c o n s t r u i n g t h e p h r a s e a s m e a n i n g " s u c h o t h e r r e l i e f a s t h e C o u r t

m a y d e e m b e s t f o r t h e p l a i n t i f f . " T h e l e a r n e d j u d g e t h e n s a i d

" T h e e f f e c t o f t h e p r a y e r f o r " s u c h f u r t h e r o r o t h e r r e l i e f a s

t h e n a t u r e o f t h e c a s e m i g h t r e q u i r e " i n t h e E n g l i s h p r a c t i c e

s e e m s to b e t h e s a m e .

F o r t h e s e r e a s o n s w e h a v e d e c i d e d to i s s u e t h e f o l l o w i n g
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declaratory order:

" 1 . The decision of the Respondent of the 14th of October

1993. refusing Applicants' attorney of record the

opportunity of putting questions to the witness the

Honourable Minister Ntsukunyane Mphanya, who gave

evidence before the Respondent constituted an

irregularity in as much as it prevented Respondents

from receiving a fair hearing before the Commission,

2. The Respondent is to pay the cost of suit."

The appeal is allowed with costs and the above order is

substituted for the order decreed in the Court below.

J.H STEYN
ACTING PRESIDENT

I agree:
J. BROWDE

JUDGE OF APPEAL

I agree :
P. H. TEBBUTT

JUDGE OF APPEAL
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D e l i v e r e d at M a s e r u t h i s 2 8 t h d a y of J u l y , 1 9 9 4 .


