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CIV/APN/183/94

IN THE HIGH COURT OF LESOTHO

In the matter of :

WINNIE MUTUA Applicant

and

MARTIN HLALELE MATHOLOANE 1st Respondent
THE PROPRIETOR, LESOTHO FUNERAL SERVICES 2nd Respondent

JUDGMENT

Delivered by the Honourable Mr, Justice T. Monapathi
on the 27th day of July, 1994

On the 6th June 1994 (the First day of hearing) the parties

reached a settlement, the contents of which were as follows:

"With a view to curtailing the proceedings herein and

without any prejudice whatsoever to either party arguing

any point of law or fact raised by the affidavits the

parties agree as follows:

1. That the corpse of the late Lilian Mutua be

released to Winnie Mutua for burial in
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K e n y a .

2. The p r a y e r s p e r t a i n i n g to p r o p e r t y and c o s t s

be stood over for d e t e r m i n a t i o n by this

H o n o u r a b l e C o u r t . "

It was on this b a s i s that the m a t t e r was a r g u e d on the o t h e r

d a y s that f o l l o w e d .

T h e first R e s p o n d e n t ( h e r e i n a f t e r called the R e s p o n d e n t )

raised a p o i n t - i n - l i m i n e , that this A p p l i c a n t who is a s i s t e r of

the d e c e a s e d had no c a p a c i t y (locus s t a n d i ) to claim the body of

her d e c e a s e d s i s t e r , for b u r i a l in the c o u n t r y of K e n y a , w h e r e

both the d e c e a s e d and the A p p l i c a n t come from, b e i n g their

c o u n t r y of b i r t h . T h e f a m i l y w o u l d bury the body as s u g g e s t e d

in the p a p e r s .

T h e d e c e a s e d L I L I A N . T U T T I M U T U A was d u r i n g her l i f e t i m e

m a r r i e d to the R e s p o n d e n t by civil r i t e s in c o m m u n i t y of

p r o p e r t y . T h e i r m a r r i a g e was d i s s o l v e d by O r d e r of this C o u r t ,

on the 27th S e p t e m b e r 1 9 9 3 . T h e r e are c o n f l i c t i n g a c c o u n t s as

to how this m a r r i a g e came to be d i s s o l v e d . T h e R e s p o n d e n t (who

was D e f e n d a n t ) says that he was not a w a r e that the case was set

down for h e a r i n g on the 27th S e p t e m b e r 1 9 9 3 , nor on the p r e v i o u s

days the m a t t e r had b e e n set d o w n for h e a r i n g . It l o o k s like as
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at the time w h e n the m a t t e r was f i n a l l y heard the then c o u n s e l

for the R e s p o n d e n t Mr. M a l e b a n y e had w i t h d r a w n as C o u n s e l for the

R e s p o n d e n t .

Mr. M o h a u has i n d i c a t e d that it would be u n w i s e to p r o c e e d

on the b a s i s that the order of d i v o r c e ( q u e s t i o n a b l e as he felt

it w a s ) was i n v a l i d . He was t h e r e f o r e p r o c e e d i n g on the b a s i s

that he would not h a v e o p p o s e d the order for the b u r i a l r i g h t s

of the d e c e a s e d had there not b e e n a p r a y e r for costs a g a i n s t the

R e s p o n d e n t , Had the Order for C o s t s b e e n f o r m u l a t e d to say for

e x a m p l e : "costs are c l a i m e d only in the event of o p p o s i n g the

a p p l i c a t i o n , " the R e s p o n d e n t would not h a v e o p p o s e d the p r a y e r

for r e l e a s e of the body for b u r i a l in K e n y a . M r . M o h a u has urged

me in my award of costs to c o n s i d e r that the R e s p o n d e n t in

r e m o v i n g the body of the d e c e a s e d to the s e c o n d R e s p o n d e n t

m o r t u a r y was acting not mala f i d e but was a c t u a t e d by such good

spirit and large h a n d e d n e s s as a h u s b a n d w o u l d , who did not k n o w

that there was an order of d i v o r c e a l r e a d y m a d e a g a i n s t him. I

h a v e also been asked to c o n s i d e r the p r o b a b i l i t i e s of w h e t h e r the

R e s p o n d e n t is g e n u i n e in c l a i m i n g that he could not h a v e k n o w n

that there was an order of d i v o r c e issued a g a i n s t him in f a v o u r

of the d e c e a s e d . I am not i n c l i n e d to b e l i e v e that he R e s p o n d e n t

could not h a v e k n o w n of the O r d e r . It c a n n o t be c o r r e c t , in my

v i e w , that the a t t i t u d e of the R e s p o n d e n t has b e e n to o p p o s e the

o r d e r s sought m e r e l y b e c a u s e costs w e r e a p p l i e d for by the
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A p p l i c a n t in the m a n n e r I h a v e d e s c r i b e d e a r l i e r in the j u d g m e n t .

T h i s as a f t e r t h o u g h t in all p r o b a b i l i t y . H i s a t t i t u d e c a n be

g a t h e r e d from his p a p e r s and the a r g u m e n t . M r . M o h a u has v e r y

w i s e l y c o n c e d e d that he w o u l d not h a v e b e e n on a firm g r o u n d , in

o p p o s i n g the o r d e r for b u r i a l of the d e c e a s e d , for the very

r e a s o n that the d e c e a s e d and the R e s p o n d e n t w e r e d i v o r c e d at the

time of the d e a t h of d e c e a s e d .

It is i m p o r t a n t to n o t e that e x c e p t for the f i r s t p r a y e r in

the n o t i c e of m o t i o n w h i c h w a s c o n c e r n e d w i t h the r e l a x a t i o n of

r u l e s of Court and the p r a y e r for r e s t r a i n i n g the R e s p o n d e n t from

r e m o v i n g the d e c e a s e d ' s body to any p e r s o n o t h e r than the

A p p l i c a n t and the p r a y e r s e e k i n g for r e l e a s e of the body to

A p p l i c a n t and for r e m o v a l of the body for b u r i a l in K e n y a by the

A p p l i c a n t ' s f a m i l y , t h e r e w a s a l s o this p r a y e r (d) for

r e s t r a i n i n g the R e s p o n d e n t from r e m o v i n g or in any m a n n e r

i n t e r f e r i n g w i t h the d e c e a s e d ' s a s s e t s p e n d i n g the f i n a l i z a t i o n

of the a p p l i c a t i o n and any d i r e c t i v e s w h i c h may be g i v e n by the

R e g i s t r a r of D e e d s for d i s p o s a l of the d e c e a s e d ' s a s s e t s . The

i m p o r t a n c e of this p r a y e r c o n c e r n i n g the p r o p e r t y of the e s t a t e

lies in the f a c t that there had to be a r g u m e n t w h e t h e r the

A p p l i c a n t h e r s e l f had any i n t e r e s t in the p r o p e r t y and

f u r t h e r m o r e w h e t h e r she had the c a p a c i t y ( l o c u s standi.) to c l a i m

in C o u r t . E q u a l l y i m p o r t a n t w o u l d be the q u e s t i o n w h e t h e r the

s a m e g r o u n d s on w h i c h the A p p l i c a n t c l a i m e d she had c a p a c i t y to
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c l a i m for r e l e a s e of the body of the d e c e a s e d would be a v a i l a b l e .

to her as r e g a r d s this p r a y e r (d) c o n c e r n i n g the p r o p e r t y ,

The A p p l i c a n t is a s i s t e r of the d e c e a s e d . The d e c e a s e d

died i n t e s t a t e . Mr. M o h a u was c o r r e c t in c o n c e d i n g that the

R e s p o n d e n t is not an heir of the d e c e a s e d by v i r t u e of the said

d i v o r c e o r d e r nor would the R e s p o n d e n t be e n t i t l e d to claim the

right of b u r i a l of the d e c e a s e d ' s b o d y . But I do also o b s e r v e

that the R e s p o n d e n t would h o w e v e r still h a v e an i n t e r e s t in the

e s t a t e of the m a r r i a g e . T h i s is so d e s p i t e that the Court Order

of the 27th S e p t e m b e r 1993 w h o s e c l a u s e 2 t h e r e o f reads t h u s :

"The D e f e n d a n t f o r f e i t s the b e n e f i t s a r i s i n g out of the m a r r i a g e

in c o m m u n i t y of p r o p e r t y . " The i n t e r p r e t a t i o n g i v e n by the

C o u r t s to such an order has not b e e n that the p a r t y a g a i n s t whom

an order of f o r f e i t u r e has been g i v e n loses e v e r y t h i n g . In some

i n s t a n c e s the e f f e c t of such an order could be that of d i v i s i o n

of the e s t a t e (see the r e m a r k s in S. M O N A P A T H I v M. M O N A P A T H I C

' of A ( C I V ) 18 of 1989 dated 2 6 / 0 1 / 9 0 )

It is c o r r e c t that the c a p a c i t y to sue n o r m a l l y d e p e n d s on

and f o l l o w s the s p e c i f i c i n t e r e s t that one has in the m a t t e r that

one seeks to p r o t e c t . B e i n g an heir and or a p o t e n t i a l heir is

one of the i n t e r e s t s . The r e l a t i o n s h i p of a p e r s o n and a

d e c e a s e d r e l a t i v e is of a s e n t i m e n t a l n a t u r e g i v i n g one a

s p e c i f i c i n t e r e s t . Being an heir to a d e c e a s e d p e r s o n casts a
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duty on the heir to bury the d e c e a s e d . It is along this line in

that the q u e s t i o n of the c a p a c i t y of the a p p l i c a n t to c l a i m in

this a p p l i c a t i o n was d e b a t e d . The R e s p o n d e n t a r g u e d that the

A p p l i c a n t did not have the c a p a c i t y to sue or file this

A p p l i c a t i o n in this C o u r t .

M r . M o h a u for the R e s p o n d e n t a r g u e d that it w a s not e n o u g h

that the A p p l i c a n t m a d e the f o l l o w i n g s t a t e m e n t s in her

a f f i d a v i t :

(a) That she is a f e m a l e adult and a y o u n g e r

s i s t e r of the d e c e a s e d , - w i t h o u t s t a t i n g

who are her b r o t h e r s (if a n y ) and o t h e r

r e l a t i v e s who would be h e i r s of the

d e c e a s e d .

(b) That she is m a k i n g the a f f i d a v i t in her

c a p a c i t y as the y o u n g e r s i s t e r of the

d e c e a s e d - w i t h o u t e x p l a i n i n g why that

r e l a t i o n s h i p per se would g i v e her t i t l e to

s u e .

(c) That it is by a u t h o r i t y of her m o t h e r who

sent her to L e s o t h o - w i t h o u t e x p l a i n i n g why

her m o t h e r w o u l d be e m p o w e r e d to sent her to
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L e s o t h o and to c l a i m as she h a s d o n e and

w i t h o u t w r i t t e n e v i d e n c e ,

(d) T h a t t h e A p p l i c a n t ' s m o t h e r a n d f a t h e r are

l o n g d i v o r c e d and the w h e r e a b o u t s of t h e

f a t h e r a r e n o t k n o w n .

M r . M o h a u h a s a s k e d the C o u r t to n o t e that in all the c l a i m s

or f a c t s u p o n w h i c h the A p p l i c a n t s e e k s to b a s e her e n t i t l e m e n t

she h a s no w r i t t e n e v i d e n c e or a u t h o r i t y w h a t s o e v e r . T h a t t h e r e

is n o t h i n g in a f o r m of w r i t i n g is t r u e . But w o u l d t h a t by

i t s e l f (if it is a r e q u i r e m e n t ) d e f e a t t h e A p p l i c a n t ' s c l a i m .

S e c o n d l y the A p p l i c a n t d o e s not c l a i m to r e p r e s e n t h e r f a m i l y .

T h e r e is no a l l e g a t i o n that A p p l i c a n t h a s c o n s u l t e d her f a m i l y

and w h y she has n o t d o n e s o . T h i r d l y , in as m u c h as the

A p p l i c a n t and A p p l i c a n t ' s f a t h e r w o u l d be the h e i r and be

p o s s e s s e d of d u t y to b u r y the d e c e a s e d , it w a s i m p o r t a n t to

i n f o r m as to w h a t s t e p s h a v e b e e n t a k e n to find him by w a y of a

d i l i g e n t s e a r c h . In the a b s e n c e of that i n f o r m a t i o n it s h o u l d

be s a f e l y c o n c l u d e d that no s u c h a t t e m p t h a s b e e n m a d e .

F o u r t h l y , the s t a t e m e n t in the A p p l i c a n t ' s r e p l y i n g A f f i d a v i t ,

and the f a c t s that b e f o r e s h e left N a i r o b i t h e r e w a s a f a m i l y

m e e t i n g in w h i c h h e r m o t h e r , h e r u n c l e ( P h i l l i p M u t u a ) and the

A p p l i c a n t d e c i d e d that the A p p l i c a n t s h o u l d c o m e to L e s o t h o and

a r r a n g e for r e m o v a l of t h e d e c e a s e d ' s b o d y and that t h e said
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P h i l l i p M u t u a did a r r i v e t w o d a y s a f t e r the f i l i n g of the

A p p l i c a t i o n , to c o n f i r m the m e e t i n g and the d e c i s i o n , did n o t

c a r r y the m a t t e r a n y f u r t h e r . It is on the b a s i s of t h i s set of

f a c t s t h a t M r . P h o o f o l o a r g u e d in a s k i n g for the a w a r d of c o s t s

t h a t it is o n l y on t h e b a s i s of the i n t e r e s t t h a t the a p p l i c a n t s

h a s , b a s e d on the d u t y to b u r y t h a t the A p p l i c a n t d e r i v e d h e r

r i g h t and t i t l e to s u e ,

1 a g r e e w i t h M r . M o h a u t h a t in the e v e n t t h a t the A p p l i c a n t

c l a i m e d t h a t s h e w a s a c t i n g or e n t i t l e d to act in t e r m s of K e n y a n

l a w ( w h i c h is a f o r e i g n l a w ) the t e r m s of that law h a v e to b e

p r o v e d by e x p e r t w i t n e s s , and in t h e a b s e n c e of s u c h e v i d e n c e , ,

the C o u r t w i l l p r e s u m e t h a t the f o r e i g n law in the i s s u e the

s a m e as l o c a l l a w ( s e e M a s e r a b e l e S e r o b a n v a n e vs T e b o h o

S e r o b a n y a n e & A n o t h e r C I V / A P N / 2 9 0 / 9 1 ( u n r e p o r t e d ) per M r . J u s t i c e

K h e o l a ) . It is a l s o t r i t e law t h a t the h e i r of the d e c e a s e d

p e r s o n is t h e o n e w h o h a s t h e r i g h t to d e t e r m i n e w h e r e and w h e n

the d e c e a s e d m a y be b u r i e d ( s e e L i t s i t s o C h o k o b a n e vs J o s h u a

N o a b a m b i and A n o t h e r C I V / A P N / 2 5 1 / 8 9 ( u n r e p o r t e d ) p e r M r . J u s t i c e

M. L. L e h o h l a and M o j e l a T h a e l e & O n e vs T s o l o a n e T h a e l e & T w o

O t h e r s C I V / A P N / 3 1 8 / 9 1 ( u n r e p o r t e d ) per M r . J u s t i c e B. K. M o l a i ) .

T h e f o l l o w i n g s t a t e m e n t s of t h e l a w r e g a r d i n g t h e r i g h t s of

b u r i a l a r e c o r r e c t . T h a t w h e r e the d e c e a s e d d i e s w i t h o u t l e a v i n g
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any m a l e i s s u e s , his f a t h e r b e c o m e s h e i r , if t h e f a t h e r is late

t h e n the d e c e a s e d ' s g r a n d f a t h e r b e c o m e s the h e i r . ' F u r t h e r m o r e

if the g r a n d s o n is a l s o l a t e , the d e c e a s e d ' s b r o t h e r b e c o m e s

h e i r . T h i s is a l s o s u p p o r t e d by the l e a r n e d a u t h o r S.M. P o u l t e r

in his F a m i l y L a w and L i t i g a t i o n in B a s o t h o S o c i e t y at p a g e 2 3 2 .

But t h e n is not the q u e s t i o n m u c h m o r e c o m p l i c a t e d ? As the

A p p l i c a n t ' s C o u n s e l r i g h t l y a s k e d , m u c h as the R e s p o n d e n t h i m s e l f

is not e n t i t l e d to b u r y the d e c e a s e d w h a t w o u l d h a p p e n the b o d y

of the d e c e a s e d if A p p l i c a n t d e c i d e d not to t a k e a c t i o n ? Is not

this fact that she is a s i s t e r of the d e c e a s e d e n o u g h to c l o t h

her w i t h a u t h o r i t y ( h e r s e l f ) s h o u l d the C o u r t find that she w a s

not r i g h t l y a u t h o r i s e d on the g r o u n d s of the r e a s o n s (of

h e i r s h i p ) put f o r w a r d by M r . M o h a u ? M r , P h o o f o l o s u b m i t t e d that

in the l e a s t t h e r e is f i r s t l y the q u e s t i o n of the r e l a t i o n s h i p ,

s e c o n d l y the fact that t h e r e was no w i l l , t h i r d l y the f a c t that

she was d i v o r c e d f r o m the R e s p o n d e n t ( m a k i n g it u n l i k e l y that she

w o u l d " h a v e p r e f e r r e d the R e s p o n d e n t ) and f o u r t h l y and m o s t

i m p o r t a n t l y a s e n s e of w h a t is r i g h t that g i v e s the A p p l i c a n t the

r i g h t to s u e . In my m i n d , f o l l o w i n g on the c o n c e s s i o n by M r .

M o h a u (that the R e s p o n d e n t w o u l d be i n e l i g i b l e ) , I am p e r s u a d e d

by the f o l l o w i n g f a c t o r s in f i n d i n g for A p p l i c a n t on this a s p e c t :

(a) T h e A p p l i c a n t is the n e a r e s t r e l a t i v e of the d e c e a s e d

in the c i r c u m s t a n c e s of t h i s c a s e . T h i s is not a c a s e

of c o m p e t i n g h e i r s . It is just i m p o r t a n t to add on

t h i s n o t e that the A p p l i c a n t w o u l d be an h e i r of the
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deceased a c c o r d i n g to common law. But the A p p l i c a n t

has only claimed for herself the right of removal of

the body (see A p p l i c a n t ' s prayer (e)) Even this one I

would not deny the A p p l i c a n t .

(b) A c c o r d i n g to Sesotho C u s t o m a r y Law the A p p l i c a n t would

neither be an heir and neither would she have a right

to bury the d e c e a s e d . But what we are c o n c e r n e d with

here is her right to remove the body for burial by her

f a m i l y , so that the right to bury r e m a i n s that of her

family (see A p p l i c a n t ' s prayer ( e ) ) . I would

n e v e r t h e l e s s not deny her the right to bury the

deceased for the reasons I have already stated.

(c) A p p l i c a n t also speaks of having been instructed by her

mother to seek to remove the body to Kenya for burial

by the family. I would in a c c o r d a n c e with common law

find that the deceased mother had a right of b u r i a l .

But this would not be so a c c o r d i n g to the law of

Lesotho where a female adult has to be a w i d o w (where

she is an h e i r ) or a widow as a g u a r d i a n of a minor

heir or instructed by the h e i r . I cannot profess to

have had a very close look into and to seek to

d i s t i n g u i s h the cases of Human vs Human and Others

1 9 7 5 ( 2 ) SA 2 5 1 ( E ) Tseola & A n o t h e r vs Maqutu 1 9 7 6 ( 2 )
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SA 4 1 8 ( T ) , M b a n j w a vs M o n a 1 9 7 7 ( 4 ) SA 4 0 3 ( T ) a n d T.

M o t l o k i v s E . L e n o n o & A n o t h e r 1 9 7 8 L L R 3 9 1 a n d as to

h o w t h e i n s t a n t c a s e w o u l d be t r e a t e d . B u t t h e s e h a v e

b e e n c a s e s of c o m p e t i n g h e i r s . I am i n f l u e n c e d m o s t l y

by t h e f i n d i n g t h a t t h e A p p l i c a n t is t h e c l o s e s t

r e l a t i v e of t h e d e c e a s e d . It is a g a i n s t p u b l i c p o l i c y

t h a t t h e r e c o u l d h a v e b e e n no o n e to t a k e c a r e of t h e

i n t e r e s t s of t h e d e c e a s e d ( i n c l u d i n g h e r b u r i a l ) a n d

t h a t a s e n s e of w h a t i s r i g h t s e e m s to d i c t a t e t h a t

t h e A p p l i c a n t c a n p r o p e r l y t a k e c h a r g e of t h e

i n t e r e s t s of t h e d e c e a s e d .

D e s p i t e my a b o v e f i n d i n g I c a n n o t h e l p b u t r e f e r to t h e

f o l l o w i n g m a t t e r in p a s s i n g . I w o u l d a g r e e w i t h M r . M o h a u t h a t

t h e a b s e n c e of a w r i t t e n i n s t r u c t i o n or a u t h o r i t y w o u l d n o r m a l l y

m a k e t h e a p p l i c a n t ' s w o r d in m o s t i n s t a n c e s u n r e l i a b l e a n d

d i f f i c u l t to d i s p r o v e . It is n o t o n t h a t a c c o u n t a l o n e

p r e j u d i c a l . It is a l s o p r e j u d i c i a l in t h i s c o n t e x t t h a t t h e

p a r t y t e n d e r i n g in t h e e v i d e n c e o b t a i n s a n u n f a i r a d v a n t a g e by

i t s a d m i s s i o n . E v e n if I d e c i d e (as I d o ) t h a t s u c h w r i t i n g w a s

n o t r e q u i r e d for t h e p u r p o s e of my d e c i s i o n in t h i s m a t t e r ; b u t

t h e d a n g e r s a r e t h e r e to s e e . T h i s m e a n s t h a t l o o k e d at f r o m a

s t r i c t l y t e c h n i c a l p o i n t the s t a t e m e n t s w o u l d a m o u n t to h e a r s a y .

I w o u l d h o w e v e r f i n d t h e s t a t e m e n t s c o g e n t by a n a l o g y to t h e c a s e

of R o s s " E l l i s o n , 1 9 7 0 AC 1 w h e r e i n L o r d B u c k m a s t e r s a i d t h a t
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d e c l a r a t i o n s of i n t e n t i o n s had to be ". , e x a m i n e d by

c o n s i d e r i n g the p e r s o n to w h o m , the p u r p o s e for w h i c h , and the

c i r c u m s t a n c e s in w h i c h they a r e m a d e . " I w o u l d say that t h e r e

are e x c e p t i o n a l c i r c u m s t a n c e s s u c h as in t h e i n s t a n t m a t t e r .

T h e p r a y e r (d) to t h e A p p l i c a n t ' s N o t i c e of M o t i o n r e a d s :

F i r s t R e s p o n d e n t s h o u l d not be r e s t r a i n e d

from r e m o v i n g or in any m a n n e r i n t e r f e r i n g

w i t h the d e c e a s e d ' s a s s e t s w h e t h e r m o v a b l e

or i m m o v a b l e and w h e r e v e r may be s i t u a t e d

p e n d i n g the f i n a l i z a t i o n of the a p p l i c a t i o n

and any d i r e c t i v e w h i c h may be g i v e n by the

R e g i s t r a r of D e e d s for d i s p o s a l of t h e

d e c e a s e d ' s a s s e t s "

I w o u l d u s e the same r e a s o n s a d o p t e d e a r l i e r on that the

A p p l i c a n t had an i n t e r e s t to the r e m o v a l of her s i s t e r ' s body for

b u r i a l , to say that she has an i n t e r e s t in the p r o p e r t y of her

s i s t e r . I t h o u g h t the p r a y e r was not o n l y i n e l e g a n t l y d r a w n but

that it did not m a k e s e n s e . T h e are two c l e a r r e a s o n s , n a m e l y :

(a) T h e p r o p e r t y of the d e c e a s e d , as m a t t e r s s t a n d , is not

in the h a n d s of the R e g i s t r a r of D e e d s nor the M a s t e r

of the H i g h C o u r t . I r e j e c t the s u b m i s s i o n . W h e r e

p r o p e r t y of an e s t a t e is s u b j e c t to an o r d e r of
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f o r f e i t u r e the v a r i o u s items of p r o p e r t y may be found

all over the p l a c e i n c l u d i n g and also in p o s s e s s i o n of

the p a r t y a g a i n s t whom an o r d e r has b e e n g i v e n . To

the e x t e n t that the m a t t e r has not b e e n f i n a l l y

d i s p o s e d of e i t h e r by a final l i q u i d a t i o n or a

d i s t r i b u t i o n by a g r e e m e n t . The i m p r e s s i o n I had was

that the e s t a t e is still in the h a n d s of the Court or

that it is a s u b j e c t of the Order of C o u r t . C o u n s e l s

were not able to d i s a b u s e me of that i m p r e s s i o n (if it

was m i s t a k e n ) . My f u r t h e r i m p r e s s i o n was that w h e r e

a l i q u i d a t o r is a p p o i n t e d , that l i q u i d a t o r is an

o f f i c e r of Court or s u b j e c t to the p o w e r s or Order of

C o u r t , It m e a n s t h e r e f o r e that the p r o p e r t y is not

and cannot be in the hands of the M a s t e r or R e g i s t r a r

of D e e d s in the c i r c u m s t a n c e s . I do not think that

m u c h was made in the a f f i d a v i t s to s u p p o r t the

s u b m i s s i o n . I would c o n s e q u e n t l y have had a p r o b l e m

in c o n f i r m i n g the Order as it stood.

(b) B e s i d e s the o b v i o u s p r o b l e m of the i n t e r i m order the

p r a y e r posed a clear p r o b l e m as to what its

l i m i t a t i o n s would be. It would b e c o m e a p e r m a n e n t

order u n l e s s it was r e f r a m e d . That i s , if the Order

was only g i v e n p e n d i n g the f i n a l i z a t i o n of this

a p p l i c a t i o n why would the R e s p o n d e n t c o n t i n u e to be
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r e s t r a i n e d if n o t f o r a c l e a r a n d d e f i n i t e p u r p o s e ?

In as m u c h as t h e R e s p o n d e n t h a s an i n t e r e s t in t h e

m a t t e r of t h e e s t a t e , a n y r e s t r a i n t s i m p o s e d by t h i s

C o u r t in h i s c o n n e c t i o n w i t h t h e p r o p e r t y of t h e

e s t a t e s h o u l d t a k e i n t o a c c o u n t t h i s i n t e r e s t .

It is c l e a r t h e r e f o r e t h a t t h e O r d e r in p r a y e r ( d ) o u g h t to

h a v e b e e n d i s c h a r g e d . In my d i s c r e t i o n I a l l o w e d t h e o r d e r to

b e a m e n d e d , B u t I w o u l d n o t g i v e t h e c o s t s in t h e p r a y e r to t h e

A p p l i c a n t . O n t h e 6 t h J u n e 1 9 9 4 t h e p a r t i e s e n t e r e d i n t o a d e e d

of s e t t l e m e n t as a f o r e s a i d . It a l s o b e c a m e c l e a r t h a t a n y t h i n g

c o n c e r n i n g t h e p a r t i e s ' e s t a t e ( p r o p e r t y ) c o u l d o n l y be d e a l t

w i t h to t h e e x t e n t of t h e o r d e r of f o r f e i t u r e ( a n d to f a c i l i t a t e

i t ) and n o t b e y o n d ,

T h e r e is y e t a n o t h e r q u e s t i o n . In t h e l i g h t of t h e d e a t h

of t h e d e c e a s e d , w h o w o u l d be in t h e p l a c e of t h e d e c e a s e d

r e s p e c t i n g t h e i n t e r e s t of t h e d e c e a s e d in t h e p r o p e r t y ? I t o o k

t h e v i e w t h a t t h e A p p l i c a n t w o u l d n a t u r a l l y (in t h e

c i r c u m s t a n c e s ) be t h e p r o p e r p e r s o n to a c t as a c u r a t o r w i t h all

t h e p o w e r s t h a t a c u r a t o r w o u l d h a v e , in t h e p l a c e of a l l t h e

o t h e r h e i r s of t h e d e c e a s e d ,

I m a d e the f o l l o w i n g o r d e r s :



1. The prayer 1 (a) | of the Notice of Motion is

confirmed,-,

2 I t is recorded that prayers (b) (c)(e) of the Notice

of Motion have been dealt with by way of the parties'

agreements contained in the Deed of Settlement dated

the 6th June 1994.

3 . Prayer (d) of the Notice of Motion is amended to read:

The First Respondent is restrained from removing or

in any manner interfering with the deceased's assets

wherever they may be situated pending liquidation of

the estate (pursuant to an order of f o r f i e t u r e ) . "

The Applicant is appointed currator place of the

deceased on behalf of the heirs of the deceased for

the purpose of facilitating the order in paragraph 3

above

5 . A t t o r n e y Mr. Michael M. Ramodibedi or his substitute

is appointed as liquidator of the estate of the

deceased and the First Respondent shall have all

appropriate powers.
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6. The Applicant is awarded only two thirds of the costs

of this Application which shall exclude the costs of

the 1st day of hearing (which the First Respondent

shall not pay);.

T. M O N A P A T H I
JUDGE

27th June, 1994

For the Applicant Mr. E.H. Phoofolo

For the First Respondent : Mr. K. Mohau


