CIV/APN/82/90

IN THE HIGH COURT OF LESOTHO

In tha matter between:-

THOMARS MAKHUPANE _ Applicant

and
LESOTHO PHARMACEUTICAL CORPORATION 18t Respondant

MANAGING DIRECTOR (S.K. MAPETLA) 2nd Respondant

JUDGMENT

Oelivared by the Honourable Mr. Justice J.L. Kheola
on_the 7th day of August, 1991

The applicent is seeking an order in the following
tarma:

1« Declaring ss null and void the termiration of
employmant of the epplicent by the sscond
raspondant, :

. 2¢ Reinstating applicant in his position as
pharmacy technician.

3+ Directing the respondenta to pay epplicant
his selary with effect from the 17th February,
. 1589 to the date of judgment plus interest st
-7 the rate of 11% per ammum,
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4. Directing respondente to pay coste of
this sppligation.
OR ALTERNAT:LELY

5. Dirccting tiis resgporidents to pey epplicant
terminal benefits in a form of pension uhich
incluted 1st respondant's contribution.

6. Dirscting the respondents to pey spplicant
monthly salary in lieu of notice.

7. Directing respondents to pay costs

8, Granting applicent further and/or
alternative rellef.

The materinl facts of this case are Mt 1n. dispute.

Thoy are as folloun:

The applicert was employed by the first respondent
from 1980, In Jenuary, 1989 he applied for leave as his wife
was eick end she wen bedridden end he hed nobody to ettend to
her. During the period of leave his wife hed a miscarriage which

causad her to have & deprasaion.

On the 16th Jenuery, 1989 the epplicant wemt to Mr.. Reme
Habedi, his departmental head, to report that it was imposeible
for him to return to work becsuss hie wife had depression end wes
in denger. He spplied for the extemsion of his leave or to be
granted unpaid leave. Mr. Habedi turned down the epplication on
the ground thet the-e wae too much work to be dome. Fram there
tha applicant went to the psrsommel office where he met one Mr,

Mulenka who promised to telk to Mr. Habedl but never did so.




Firally the matter came before the second respondsnt 1n‘the
prasence of Mr. Hebedl emd Mr. Mulenke. His spplicetion wes

turned down by the second respondent. He wes told that bécauae
there were several other people who were away at the time and

the fect that the spplicent hed elresdy been on leave he

should rather come back to work and check his wifg at intervels

‘gs they were sccommodstad in the premises of the first

respondent very close to the epplicemt's work plece, The

applicent refused to accept that decieion end unceremoniously
walked out of the meeting end feiled to show up for work umtil

the 19th January, 1989 when a letter was written to him by Mr.
Habedi, NDSO Menager, suspending him from duty without pay for

one month with immadiete effect. He wes requeated to show
reesoneble cause in writing, within seven daye why thia action
of suspenaion should mot be teken agsinat him end why his services
should not be terminated et the end of his suspensior period. “

{Amaxure "A" to tha founding affidevit).

In his undated letter - Annexure "8" - the applicant
Justified hie action on o numbar af grounds that the illmeas cf his
wife wes  extraordinery to him beveuse it neaded his ettention
and that .of a doctor. The giat of his compleint is that the
daciaion of the mamagement wee unfeir, unjust end unresaqnable.

It smoumtad to ;ll-traatmant.

On the 16th Februery, 1989 the second reapondsnt. wrote o
lattar to the spplicant - Amaxure *"C9.in which he etsted thet
managemant had given due comsideration to all circumstences

surrounding hie suspension from duty on the 19th January, 1989,
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and his raaﬁcnse. In terma of section 15 (3) of the
Employmant Act of 1967 (as smended) the applicent wes
summerily diemissed, The second respondent seid the dismiseel
.etemmad from wilful discbedience to lawful ordere emd ebsence
from work without permission, whereby the eppllicent proceeded
an umeutharissd lesve inspite of the management's directive

disallowing such leave.

I am of the opinion that thera is overwhelming evidsnce
thet the epplicent discbeyed lewful order by his employer.
He refusad to go back tﬁ work when he was ordered to do 80« I
do rmot agree with the submispion that tha management acted in
an unreasonable way and ill-trested the epplicant end meking
him entitled to resort to the provision of section 15 (4) of |
the Employment Aet 1267 (T1e Act). Thera is mo medicel evidence
that the wife of the spplicant suffered from any severe
depreasion which required comstant attention by her husbend or
8 murag. Thare la mo gvidenes thet after unceremoniously
walking out of the meeting the epplicent took hile wife to a
medical practtioner for a thorough exsmination and asseusment of
her condition. It wéa natural that she wes upaet by the

miscerriege but thet doee mot necessarily meen depreeslarn.

It seems to me thet the managemeﬁt was very oymsthetic
to the applicent and ordered him to go beck to work becausa there
wae' 8 shortage of etaff end that during working hours he could heve
intervals to see his wife who lived near his place of work. The
applicant rejacted the offer outright end welked out of the meoting
without permission, I am of the opinion that the second respondent
weg entitlad to suspend and finally to eummarily dismise the epplicant
in terms of section 15 (3) (b) (1) of tha Act.



However, the cruciasl question is whether the menspement
followed the right procedure prescribed by the Lesotho
Pharmaceutical Corporation Order, 1987 (the ﬂrdaf} particularly
saction 12 (2) (c) which provides |

“The Managing Director shell -

(e) subject to the epproval of the Boerd be
responsible for the eppointment of the ataff
of the Corporation and tha determination of
the salaries of such ataff.”

Mr. Rekucene, Coumsel for hte applicent, referred to

section 34 of the Interpgretation Act, 1977 which reads as fallows:

"(1) Uhere en Act ronfers a powsr or imposes &
duty upon a porsant to make an eppointment
or to cunatitute or establish e bosrd,
tribunal, commiseion, committee, countcil or
gimilar body the person heving  such pouwer
or duty shall slao have the power -

(a) to remove, suspend, dismiss or revoke
the appointment of, end to re~sppoint
or reinstata, any person appointed in
exercise of such power or duty;

(b) to ravoke the sppointment, comatitution
ar establisiment of, or to disaclve, any
hoard,tribunal | commission, committes,
couneil or similar body appointed , consti-
tuted or established, in exerciss of such
power gr duty, and to re-eppoint, re-comatitute
- or re-establieh the eaame;

and

(c)  to mpacify the period for which amy pereon
_ sppointe] in exerciee of such power or
tuty shall hold such eppointments
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(2) Uuhere the‘pouer ar duty conferred under
sub~-section (1) 1s only exercisable upon
the recommendation, or seubject to the
approvel or someent of some other person,
then such recommendation, approval or
consent is also required for the exercise
Jaf the additionel power referred tao in
paragraphs (a), (b) and (e) of subeection
(1.1

S0 under the Order the position is that only the wacond
respondent has the power to appoint , suspend or to dismies
the ateff of the first respordents Now tthe first letter -
Amexure "A" - was written by Me. Hebedi who ie described es
NDSC Mamager. The question is whether she had the authority to
do ac, The answer must ob\iously be irt the ragative bgcause
there is nothing 4in the latter to show that the decision +to
suepend the applicent was teken by the proper suthority -
the second respondent. There is nothing to show that M,
Hatedi wsa merely carrying cut the orders of the second

respondent. She stated in no uncartain terms that:

"Under the foregoing circumatences, I am susperxiimng
you. from duty without pay for ome month, with
immediate effect. I also went you, within seven (7)
daye hereaf to ehow reascneble cause in writing why
this sction should not be teken ageinet you end why
your services should mnot be terminated at the and
of your suspenaion period.”

The letter wes not signed by Mg, Hmbedi for the
second respondent. She signed it inher cun right se tha

NDSO Mamagar. In peragraph 7 of his enswering affidavit the
second respondent deposes “hat Miss Habedi hzi the authority

to write the letter and that his action has
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bean confirmed by him. This allegetion is not supported by the
in 1t to ehow such suthority.

phrase commoftly

latter immsmuch as there is nothing

M3, Hebedi Dught to have put imnto the latter a

used irt such letters to the affect that 71 have been imgtructed

- n
or euthorized by the eecond respondent to inform you thatesecaees

Then she had to sign the letter for the Managing Director.

In the cese of Seisa Ngojsra v. The National Unmiversity

of Lesatho, Ce of A (CIV) Nos 27/87 (unreportad) ete ppe 29-30

Ackermarm, J.A. selid:

ngecausa respomdent 1e ent ertificial person it can only
“form an opinion through an organ of itself constituted and
authorised to do so. This organ is the council. In terms
of sub-section 14 {!) of the University Act the power of
disnissal in terms of  Statute 28 (13) could have been
delegated to "any merber of or to any committee appointed
by the council or to any officer or officers of the
University" and, in terms of sub-section 14 (3) (b) the
delegate could have formed the opinion that there was good
and sufficient cause to digmiss appellant summarily. There
1s however no suggestion in the present gase that the power
to disniss appellant was ever so delegated. The question
for determination is therefore whether respordent has shown
on the papers that its council formed the requi site opinion.

If the Council had in fact formed the opinfon {n question the
simplest way of proving it would have been to prove the minutes

of the meeting at which such opinion was formed or recorded or,

in the absence of such minutes, a person preseﬁt at the meeting
could have deposed to-the formation of such opinion. There is

no such proof in the present case. It is, however, permissible for
respondent to prove this opinjon as a matter of inference from

all the admitted or proven facts or unchallenged averments n
on the papers," ‘-
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In paragraph 9 of his answering affidavit the second respondent
deposes that the termination of the '_service of the appl'icant was lawful
and there 15 no basis for applicant’s allegation that 'th’is has not been
done in accordance with the necessary procedures of the first respondent.
He deposes further that it was incumbent upon the applicant' to prove
that such procedufes had not been followed. 1 do not agree with that
atlegation because the applicant has proved that his dismissal was
unlawful in a number of ways and at the hearing of this application
Mr, Rakuoane submitted that the dignissal of the applicant was unlawful

because it was not approved by the Board of the first respondent in terms

of section 12 (2) (c) of the Order. As was shown in Sei sa Ngojane's case-supra-
the simplest way proving approval by the Board of the first respordent in |
the instant case would have been to prove the minutes of the meeting of

the Board at which such approval was made. In the absence of such

minutes, a person who was present at such meeting who have male an"

affidavit to that effect. There is no such evidence in the papers beford

me.

If the second respondent had taken action before he obtained. the
approval of the Board his action could still be in order if there was
subsequent ratification by the Boa:rd. The second respordent has given no
evidence that even {f he disnissed the applicant without the approval of
the Board his action was subsequently ratified by the Board. I am of the
opinion that the second respondent has failed to show that his Action of
disnissing the applicant was taken in terms of soction 12 (2) (c) of the
Order.
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It seems to me that action of dismjssal was unlawful from the
beginning‘ when Ms. Habedi wrote the letter of suspension. She had no
right to do so because the second respondent had no right in terms of
the provisions of the Order to dejegate his powers to any other person.
The letter of dignissal was equally unlawful because it was not written

in terms of section 12 (2) {(c) of the Order.

In the result the application is granted in terms of prayers
1, 2, 3 and 4 of the Notice of Motion.
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JUDGE

7th August, 199t,

For Applicant -  Mr. Rakuoane
For Respordents - Mr, Molete.



