CRI/T/61/90

IN THE HIGH COURT OF  LESOTHO

In the matter between:-

R E X

and

NDODENI DLAMINI 1st Accusaed
VUMELANI NGWANE 2rd Accused

JUDGMENT

Delivered by the Honourable Mr. Justice J.L. Kheola
on_the "nd day of Aunust, 1991,

The accused are charged with the murder of Polaki Mothaki
on the 26th day of February, 1989 and at or near Khabele in the
district of Mokhotlong.

In Count II the accused are charged with the murder of
Lethola Lengoeea on the 24th day of February, 1989 and at or near
‘Khabele in the district of Mokhotlong. The accused pleaded not
guilty to both charges.
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Mathibeli Mathinyane (P.M.t) is a herdboy who cannot read or
write. In February, 1989 he was herding animals at a cattle-post
at a place called Ntjana-tsa-Morake. One day in February, 1989
he left for Natal in thg company of Mosoeunyana and Lethala
(deceased in Count II). The purpose of their mission was to
steal dagga on the fields on the Natal side of the border. They
left at sunrise. On their arrival at the field they fourd dagga
and started harvesting it and putting it in a sack. While they
were harvésting a man with a light complexion suddenly appeared
and they heard a gun report. They came out of the field and fled,
Mathibeli says that as they ran away he fell into some bushes. The
man with a light complexion caught him and.dragged him down the
slope. The man shouted at another man who was below the cliffs
and also beckoned to him. That second man came armd hit him
(Mathibeli) with fists on the face. In cross-examination Mathibedi
says that the light man hit him with a branch from a tree and he
had a pistol in his hand.

Mathibeli says that the man with a light complexion was tall
but not very much. He was wearing a dun jacket, & pair of geans torn
at the knees and North star shoes. The second man was dark in
complexion. He was aschort as the witness. He wore a black jacket,
a dun trousers and black shoes. The first man was wearing a cap

with flaps on both sides of the face.
The two mainpulled him and took him next to a dam. They

caused him to put off his blanket which they spread on the ground
and poured the dagga on it out of the bag. They put his head into
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the bag down his bady as far as the bag could go. They dropped
him into the dam. They left him into the dam -~ for a long
time. He was suffocating and at last lost conciousness. When
he came to he noticed that he was lying on the side of the dam
and the sack had been removed. The first man was holding his
arms and streiching them till he fully recovered, He raised
him and led him up the hill and then let him go. Mathibeli
says that he spent about thirty minutes with those two men.

His clothes remained at the dam.

After he was released he walked up the mountains towards
the pass leading into Lesotho. He was shouting and calling the
names of his colleagues because it was raining and misty so that
he could not see very far. When he approached the pass Mosoeunyane
answered the call. They did not see Lethala again until they

reached their cattle-post. They never saw him again.

He eventually went to Mapholaneng Police Station where he
made a statenent in which he described his assailants. Subsequently
he came to Mokhotlong Police Station. On his arrival he was kept
in an office whose front windows were high up on the wall so that
he could not see outside. The door was closed. He was asked If
he could identify his assaitants. His answer was in the affirmative.
He was called by a policeman outside the office. When he came out
that policeman asked him if he could identify the people who
assaulted him in Natal if they were there in a line of people near
the fence, He sald yes. He had not seen the formation of the
identification parade because he was sitting down in the office

and the windows were high t» on the wall. The policeman explainad
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that if his assailants were cmongst those people in the line-up

he must identify then by touching them on the shoulders. There
were about fifteen pecple in the parade. Some wore dun blankets

" while others wore green blankets. The blankets were pinned

and were worn in such a way that he could not see their trousers.
He walked alcng the line ard identified the man light in complexion
and identified him in court as Al. He then returned to the office

in which he was befcrre. Mosoeunyane was not there on that day.

The second man was not there in the identification parade.
Under cross—examinatiow,ggys that when A1 appeared he heard a gun
report and not an explosion. He told the police at Mapholaneng
police station *that Tho man with a light complexion had a flat.
nose and curled witiskers. When it was put to him that A1 has
conspicuous tribal incisior. . -~ -5 on his cheeks Mathibeli said
that he then sew the merks but he had not seen them or observed
them at the time of the assault in Natal and at the identification
parade in Mokhotlong. He said that at the parade At did not have
those marks, He aanitted that he was frightened when the two men
assaulted him. Aliscuge {4 was ;aining and mi sty when they went
to Natal, it had cicared when A1 arrived. At the identification
parade A1 was wearing a green blanket with black colours.. It was
his first timz to see A1 wearing a blanket. Mathibeli denied that
he was mistaken when he says A1 is one of the men who assaulted him.
The complexion of At is no longer as light as it was when he first

met him in Natal and when he attended an identification parade in
Mokhotlong.
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Lestta Sakoane (P.W.2) is a shepherd who was looking after his
sheep at Ha Khabele cattle-post. During February, 1989 he wgs

in the campany of Polaki (deceased in Count I) who was herding
cattle. While they were herding their animals four men came

and beckonad to him to come to them. Those men were about

thirty or forty paces from him. At the relevant time Polaki

was rounﬁling up the cattle. Those men had a gun and they shot at
P.M.2; he ran away towards his cattle-post. He heard another
gun report and heard a person c¢rying and recognized the voice

as that of Polaki. It came from ¥“2e he had been with Polaki
before the four men arrived. He ran away and hid himself amongst
the rocks some distance from his cattle post hut, Before he ran
away he hed noticed that one of the men had a light complexion

but he cannot identify that man.

Those four men were not wearing blankets. Three of them
were holding sticks while the fourth had a gun in his hand. On
that day it was clowdy and misty. The visibility was about four
hundred to five hundred yards. On the fourth day he fournd the
corpse of Polaki
at the same spot from where he had seen the four men. His face
was covered with blankets. There were sticks around the corpse.
He reported the presence of the corpse to some herdboys and the

body was carried to the cattle-post hut.

Tholang Ramokobo (P.W.3) was a shepherd and lookea after
his sheep at the cattle-post at Ha Khabele. One day in February,

1989 he was herding the ~77""7" in the veld. He was alone and it

was before 4,00 p.m. Four men arrived and assaulted him with sticks.



The} hit him on the head and. body and one of them asked him

in Sesotho where the dagga was. He said he knew nothing about
dagga. One of the men was 'light in complexion. He was wearing

a dun jacket, the witness could not remember the colour of phat
light man's trousers and shoes. He was tall and of medium build.
He had beard. He was holding a small gun in his hand.

The second man was darker in complexion, he was of
medium height and build, one of his eyes was damaged, he had
beard. He was holding a stick from a "seotloana" tree which

grows in Natal and not in Lesotho.

The third man was light in complexion, he had pimples on
the face, he was of medium height and build. He was hdlding a

"saotloana® stick.

The fourth man was young and had a brown complexion. He also
held a "seotloana" stick. Tholang says that in addition te the gun
the first man also had a similar stick and they were all hittihg
him with those sticks and tha one-eyed man was asking him about
the dagga during the assault. They escorted him to his cattle-post
ard when they arrived there they searched the cattle-post area and
the hut but found no dagga. They drove him to a place below the
cattle post where they found one Masilo who was returning from the

veld. They assaulted Masilo and took his money totalling M70.00+

While the four men were assaulting Masilg,-Tholang says that
he managed to escape and hid himself near his cattle-post. Just
before sunset he went to his cattle-post and took another blanket.



He went to the cattle post of one Tholang Nkhabu. They went to
the top of the mountain and met P.W.2 on their way. He did

not see Polaki on that day. !

The police came to his cattle post and he made a statement
in which he explained what had happened. Subsequently he went to
Mokhotlong accompanied by Masilo and P.W.1. They were kept in the
same office with windows high up in the wall so that they could
not see outsideas the door was also closed. He was called by a
policeman who showed him a line of more than ten pec—le and ordercd
him to go there. When he arrived there another policeman
explained to him that he must look carefully at the peaple in the
tine and if his assailants were there amongst the people in the
line he must identify them by putting his hand on their shoulders.
Some of the people in the line wore donkey (dun) blankets and others
wore 'masolanka" blankets. He identified the tall man with a

light complexion. He pointod out At in court as that man.

From there he was taken to another office. The curtains
were drawn and  he could not see outside. Even if the curtains
were not drawn he could not see the formation of the parade because
that office was in the middle of other offices. A policeman came
and called him bick to the identification parade. It was again
explained to him that if his attackers were in the parade he must point
them out by touching them on their shoulders. He pointed out the
man whose one eye was damaged. The people in the parade had closed
their right eyes apparently in an attempt to look like the man
whose eye was actually damage. He pointed out A2 as the oneeyed

man who attacked him. The other two of his assajlants were not there
in the identification parade.
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Tholang says that he assumed that the closed eyes were
damaged like that of A2. He was of the view that the A2
was:able to manipulate‘ his damaged eye to suit his convenience.
IN Court he was opening it in such.a way that the white part
inside the eye wlas visible; but at the time of the a‘ssault‘and
at the identification parade the eye was closéd. He says that
he went straight to A2 without tgkiqg any careful lqok at the
ot:her people in the line-up becausé he knew him very well and
was distin_cf from 'the other s. He saw for the first time at the
iQentification parade that A2 had tribal incision marks on his
face. He could not see such marks during the attack. He did not
observe hpw many bearded people were there in the parade because

he had no difficulty in identifying A2 and went straight to him.

The evidence of Masilo Lesiea (P.W.4) confims that of
Tholang that he came to him accompanied by four men. One of the
man asked him where the dagga wa‘s. All the men held sticks from
a tree that grows only in Natal. He described. the first man as
light in complexion.' of medium height and slim. He -was wearing
a brown jacket and a brown troﬁsers. He wore black and lwhite

canvass shoes, a brown cap with flaps on the sides. He was holding
a gun and two sticks.

The second man was short and slightly stout. He was light
in complexion and had p‘mples on his face. He wore a black and

white woollen hat and mine boots.

Theird man was a young man of about twenty years of age. He

was dark in complexion. The fourth man was also dark, fat and of



medium height. He was one-eyed and is the man who asked him
about the dagga. They searched him and found a sum of M70.00
which they took. They belaboured him \;lith their sticks and took
him to two different cattle-post huts and searched but found no
gagga. In one of them the§ found a pot and broke it.

After a period of about two weeks police came to his
cattle-post for the burial of a person he did Inot knowi.’ They
showed the plice the decomposed body of that person. Subsequently

he went to Mokhotiong Police Station whereh?dentifled A1 and A2
as same of his assailants. I am of the opinion that the

identification parade in which he (P.W.4) was conducted in the

same manner as in the case of the first three witnesses. [ shall
therefore not repeat what transpired. He says that he is forgetf‘ul
sometimes but as far as the identity of the accused is concerned he
has not forgotten their features. A2 was the only one-eyed man

in the identification parade. He saw the tribal incision marks

on the face of Al for the first time at the identification parade.

Detective Sergeant Ntsika (P.W.5) testified that he is the
investigating officer in this case and ‘was assi sted by other members
of the Force. On the 3rd March, 1989 he received a report concerning
the discoveryr of a dead body. He instructed some of his men to
attend to that corpse. Two waeks later he received another report
concerning the discovery of another dead body at the same area,

Detective Warrant Off icer Sakoane attended the scene of the crime.

On the 15th May, 1989 he went to Upper Tugela Police Station
in Natal. He was accompamed by one Mosoeunyane. He reported himself

to ong Sergeant Lamola. They compared the statanents they had already
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obtained from witnesses and then decided who the suspects were.
Sergeant Lamola arrestad the UPXLS in nhis (Sgt. Ntsika's)
presence. They were remanded on a charge in another case. He
returned to Lesotho. Before he returnad to Lesotho they had
fourd another suspect named Ngwane who was the elder brother

of A2. He was later turned into an accomplice but never testified
in this Court although some witnesses say he was present when this

caseA was postponed at the session held in Butha Buthe.

On the 2nd June, 1989 Sgt. Ntsika again weni to Uppef"
Tugela Police station where he again met Sgt. Lamola. They
discussed the case and decided that the charge in Natal should
be withdrawn. After the withdrawal of the case the suspects
i.e. A1 amd A2 were released tot him, He introduced himself
to them and he told them tiiat he was investigating a case of
the murder of Polaki and Lethala whose bodies were found on
the top of the mountains. He cautioned them that whatever they
wanted to say they would say in Lesotho. They agreed to come
to Lesotho with him. He handcuffed them because he was alone.
He arrived at his office on the 6th ~June, 1959 and cautioned the

suspects in terms of the Judges' Rules.

A1 gave an explanation that at the relevant ﬂme they
were chaséd by boys at that place. They had gone there to in‘spect
dagga which they had grown on the Natal side of the border. He
esti'mate:‘i that about six (6) boys attacked them. The explanation
was-made in zulu but he understood it because he knows a bit of

~ Zulu. A2 gave a similar explanation.
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D/Sgt. Ntsika says that he asked Warrant Officer
Mofilikoane to hold an identification parade for him. On the
9th June, 1989 he fofmglly charged the accused with two counts
of murder. He took iosoeunyane to Natal so that he could
show them where . the ~f ight started. He admits that Mosoeunyane
saw the suspects before he left Natal. The people who took
part in the parade were collected by him, none of them was
wearing a jacket. The suspec;s volunteered to come to Lesotho
despite the fact that they wefe caming to face a charge of

double murder. They have no passports amd came into Lesotho

through Monontsa border post.

The evidence of Ex Detective Warrant Officer Sakoane
is that on the 11th March, 1989 he received a report from
Letseng-La-Terai concerning the corpse found at Ha Khabele.
He left his Mokhotlong station accempanied by a team of
police officers. They arrived at Ha Khabele on the 12th
March, 1989. The herdboys of the surrounding cattle posts
showed tham the corpse of a male person which was about five hundred_
yards fram the cliffs which form the boundary between Lesotho and Natal.
Near the corpse there was a plastic bag containing dagga. The
corpse was éovered with wood. The corpse was wearing two woollen
hats and beads with something called "Theleli", a blue overall-
top and a brown blanket (lesolanka). His left eye socket was
hollow, the corpse was in an advanced state of décomposition
and was full of maggots. It was so decomposed that it was
impossible to identify it. W/0 Sakoane decided to bury the corpse
at the spot where he found it. He buried the corpse covered in the
overall and the blanket. He seizad the beads, "theleli and the
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the hats (Exhibit 2), P.L,7 Nkokomi Thzbe letier identified
Exhibit 2 sg the property of Lethals who uzed to work far
him as a chepherds ..:2 Crown hae therefore proved conclusively

that the corpse was that of Lethala Lengoeea.

Yarrant OFficer Mofilikoane was stationed at Mokhotlong
at the time in guestion, Hé was nat ane of the investigating
officers in the imetant case, 0On the $4h June, 1989 Sergeant
Nteika asked him to conduct an identification paradé for him .
Sergeant Nteika had already foung people who wbuld teke part
in the parade. He imstruct.d Trooper Pheka ta act as an
interpretar becavse the sccused spoke 7 ulu. He instructed
trooper Lelingoana to be in the affice wlth the wiltnesses who
could not wee the furmaticn of the parade bocsuse the office
in uhich they were kept weds at the hbacke Hz instructed Trooper
Mabote toa bring the withesees cre by one to % parade . There
were ten people who took part in the parade. “hey wore dun
blankets except two who wore "masolanka® hlenkets. Both
accused wore dun blaizete. All the people 1n the parade were

wearing their blenkets in the normal way.

He explained to suspects and - people ;n the parade
that they were permitted to occuny any position they like., A1
occupied position 8, However im the idertification parade
(Exhibit A) Werraent OFficer Mafilikoane has recorded thet
"18t suspect No.1 was between No.9 and 10". He says that he
filled Exhibit A after the pecple had texen their plsces in the
perade. He ‘" orosred trogsper Medote to bring the first witness
Tholang, Just before Thioleng camz he het tzken A2 back -into the
cell. Trooper :ibote was still in his  view

/1300ﬂ¢l



when he called the first witness. Uhen Tholang came to him he
asked him to recsall the events which took place at their cattle
post. He must take his time and look 8t the people in the
parade and see whether their attackere were there or not. If

he saw one of them he must point him out by touching him on the
left shoulder. Tholang stopped in the middle of the line and

pointed out A1,

Warrant Officer Mofllikoane testified that the people
in the parade of the same complexion end height. There were
people who were light 1in complexion, there were brown ones and
darkish ones, After Tholang had identified A1 he locked at the
other people and sald nothirg. He was teken to another office
different from the firat one from which he had come. From that
office Tholang could not cee the formation of the parsde because
that offlce waa at the back., A2 was brought to the parade and
he was asked to choose any position he like. He chose position
between 7 and 8., Masilo was called and the samez explanation was
made ta him that if thelr esttackers were in the parade he must
point him or them hy toushing them o the left shoulders. Before
then he had noticed that A2 had a datageh right eye. He asked ell
the people in the parede to clopse their right ayes. It was not
Masilo but Tholang who was recalled to the parade and a similer

explanation was made to him, He then identified both A1 end A2,

Masilo wams called and 1t wes explained to him that if the
people who attacked them at their cattle post were there in the

parade he must point them out by touching them on their left

»

/1“0.00.



shoulders. He identified A1 and A2. He deposed that after each
witness had dorme its work he esked the accused if they wanted
to change thelir position but they were eatisfied with former

positions.

Under cross-examination Werrent Officer Mofilikoene
admitted that Exhibit A was not properly filled in that he has
not shown at the beck the results of each witness; he has not
shown that trooper Pheko was his interpretor. The hamealaf the
accused do not appzar anywhere on Exhibit A. He says that
spart from his word there is nothing to show that the identification
wae in snyway connected with the accused before courte 1 dp
not think that the sbove statement is correct beceuse we first of
all heve the svidenne of Detective Sergeant Ntsike who asked
Warrant OPficer Mofilikoang to conduct en identification pérhde
in reepect of the sccused before Court.s In addiﬁinn to that we

have witnesses actually identified the accused as their attackers.

He deposed that in the parade there were some penpla who
had the same complexion as that of A1 and Uthera‘Mhdlhga' the pame
complexion es that of A2, He was of the ogpinion that although
Exhibit A had some mistakes 1£ was rel;able.'-He made two penple
in the parade to were blankets of a differenf%?@ﬂrnmke sure théf
the witnesses knew the accused. He denied that two different
"magolanka" blankets were warn by the accused, At the time of the
parade he did nat.noticé the incision ma;ka on the face of A% but

in Court be could see them when he goes closer to Al.
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Ona of the' First qesticnst to be decided by the Colirt 1s
the iel%ability of the evidénce of the identifying witHesses |
He uitﬁesaea may be honest and have a strong belief tHat the
persofi wHb bomhitted the offence is the Herson they slbsedlently
tdentify ot ai ldeHbiblention pavddes IH Wiy heats of srguienta
Mg Ihégggﬂg. tdliHsel~¥or the Crcwﬁ; tebetd by Eouih ﬁ?ﬂican Law
i vaéenca, Srd editloh by Mobbrehd dht Bebfert at pede 478: In
my second edition of the same book the same quotation eppears

at pages 435 to 436 where the learned author says:

"It 1s generally recognised thet evidence of
identification based upon a8 witnesse's recollections
of a person's appearance is dengerously unreliasble
unless supported by other evidence. The average
witness's ability to recognise faces ise poor,
although few people are prepared to admit that
they may have mads a mistake. 0On a question of
identification, ther:fore, the confldence and
sincerity of the witness are not encugh."

In S. ve Mehlape, 19583 (2) S.A. 29 (AR.D) Williamsaon, J.A.

seid:

"The often patent honesty, sincerity esnd conviction

of an identifyipag witness remain, however, ever shares
to the judicisl officer who does not constantly remind
himself of the: necessity of dissipating esny danger of
error in such evidence.”

In R, v, Shekelele, 1953 (1) 5.A. 636 (T) at p. 638

Downing, J. said:

"yitnegees should be asked by what features, marks or
indications they identify the person whom they claim
to recognise, Questions relating to hzight, build,
complexion, what clothing he was wearing and so on
ghould be put. A beld statement that the accused is
the person who committed the crime is npot enough. Such
a atatement unexpleined, untested and uninvestigiated,
leaves the door wide open for possibilities of miateke.®



| On page 437 bf the South African Law of Evidence -
supra « the learned author states the law as follows: "The
accracy of @ Witngss's observation deperds first, Of colirse,
ipoh tiis eyesight. - Secord Iy, it will be affected by tHe
circumstarites in which he $aw the person in questioh, the
B’cate of the light, how far away he was, whether he was able
to see him from an advantageous p051tion, how long he had him
under observation. Thirdly, impressions of appearance may be

distorted by the witness's prejudices and preéonceptions. he

may expect people who behave in a particular way or belong-to
a certain class to have sume physical characteristic, which
he will ascribe to such a person without having verified his
bel_ief by cobservation. Fourthly, his ability to fom an
accurate impression will be affected by his state of mind. 0Bid
he have any reason to take particular notice, or was his attention
conéentrated upon samething elée? Did he really see who was there,
or did he think he was seeing the person whom he expected to be
‘there? Was he In a state of mind to make a-trustworthy observa-
tion of anything? in R.v. T. the court said that the witneés's
identification should to some extent be discounted because she was
suffering; from shock at the time when she saw her assailant. Fifthly,
the distinctiveness ¢f the person's appearance. The court will be
able to observe whether the accused has aﬁy peculiar featdres,

but some people look distinctive to one witness and not to another."

Agaih in R.v. Turnbull (1976) 3 All E.R. 549 at p. 552

Lord Widgery, Cj. said:
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"Secondly, the judoe should direct the jury to

egxamine closely,  the circumgtances in which the
identification.gach witness ceme to be made. How

long did the witness have the accused under

observation? At whet distence? In what light?

Wes the obeervation impeded in any way, as for

example by passing traffic or a press of people?

Had the witness ever seen the accused beforg? How

often? IFf only occasionally , had he eny special

reagson for remembering the sccused? How long elapsed
between  the original observetion and the subsequent identiﬂcaum
to the police? Wes there any material discrepancy
between the description of the accused given to the

police by the witness when firat seen by them and his
actual appearance? If in any case, whether it is being
tdealt with summerily or on indictment, the prosecution
have reason to believe that there is such a materiasl
discrepancy they should supply the accused or his legal
advisers with particulars of the description the police
were flrat given. In all cases if the accused asks to
be given particulers of such descriptions, the prosecution
showld supply them. Finelly, he should remind the jury
of any specific weakneases which had appeasred in the
identification evidence. Fecognition may be more reliable
than identification of a stranger; but, even when the witness
1s purporting to recognise someane whom he knows, the jury
Jury should be reminded that mistakes in recognition of
cloge relatives ancd friends are scmetimes made."

AT Matbibel; was in the company of A1 for a considerable time
in Nafal when he was assaulted and Finallyiui in a sack end dropped
into the dem. He wes with A1 and his companion for about thirty minutes
and the two men were holding bime I agree with the submission that
P.il.1 was frightened. However, he hed enough opportunity to cbserve
his assailants. At scme stage they were not actuaslly assulting him
but were stripping him of his clothes before they put him in 8 sack.
T am of the view that P.l.1 had & very good opportunity to cbserve his captors
because they were with hi;?g considersble time. The description of his
capfura to the police seems to tally with the actusl appesrance of A1,
" The visibility waé gnud becaﬁse although it had been raining eand
misty in the morning of that day, when the events described above

took place the rein had stopped snd the mist had cleared.
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The evidence of P.W.? is relevant to the present charges
because it tends to comnect A1 with the dagga fields in Natal
from which the herdboys at Ha Khabele used to steal daggs. As
e rasult of these thefts A1 and his colleagues dectded to come
to Lesotho in order to punish the herdooys et the cettle posts

near the border betueen Lesotho end Natal.

P.W.4 impressed me sa being a very haoneat and credible
witness, I found his evidence to be very reliable inasmuch as

he had & good oppourtunity to see A1 and his companion.

The evidence of P.UW.2 Lesita Sskoane has some relevance
to the present chapgea. hen dne  Foue men came to where he was
herding his animals, one ¢ vhem beckoned to him to come to them.
then they shot at him he ran away. As he wes rumning he heard
another gun rzport and neesrd Poleki crying. He never saw Polaeki
again untll four deys later when he found Polaki's corpese at
the same place from'where he had heard him cry. His evidence
was critized on the ground that it does not commect the accused
with the offences cherged and that ha tiever recaognized any of the
peaple who sttarked hir, it 1§ true that he did rnot see the
four men et close range but he essw that one of them had a light
complexion. Although he could not identify that man with a light
complexion his evidence corroborates other witneasea that on that
particular dey four mer were or the rampage in the area of Khabele,

One of them wes light in complexion.

The second criviniam ia thot Hhotso woio lived with Polskl

was not called to cay whe.heo on the day in question he returned
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to the cattle post. It wes argued that the mere fact that
P.W.2 heard Polakl cry when he (P.W.2) ran esway does not
necessarily mean that he died es a result of the asssults

by the four men seen by P.W.2., The guestlior is whether the
only reasonable inference to be drawn from the facts is that
Poleki was killed by the four men, I shall return to this
agpect: of the case after coneidering the evidence of other

witnesses regarding the behaviour of the aforesaid four men.

P.ll,3 Thaolang Ramaokabo wes arrested by four men, two
of whom were light in complexion while the other two were darkish
in complexion, they assaulted him end finally eacmrtedj%g his
cattle post where they searched the hut but found Mo degga.
While they were assasultirg him they csught ome Masilo (P.lW.4)
end sasaulted him as well end toock his maney totelling M70.00.
Masilo confirms what P.W.3 has said. Tholang was in the
company of the men for a considerable time erd had all the
chance to see them well. The sam2 spplies to Masilo and Leaita,
Masilo was essaulted end taker to two cattle posts where the
four men gearched for degga but in vein. I found tesita, Tholang
and Masilo to be honest witnesses and thelr evidence 1s relisble
because the accused and his companions did mot cover their faces
with anything in an ettempt to disgulse thamaelvés. In the case
of Mathibeli, Tholang end Masilo the sccused arfd their companions
held them at close range for a very long time.

It is common cause that at an idéntification parade held

on the 8th June, 1989 P.W.1 identified A1 as the man who asseulted
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him in Netal, P.W.3 and P.W.% identified A1 and A2 as the

pecple who sesaulted them et khehele cattle poste.

The cruciel point is whether the ldentification wes
conducted in a mamer that was fair and which did not
prejudice the eaccused in any wsy. The leading case on this

subject is Teboho Mohajsne end enother v. Rex, C, of A (CRI)

No.7 of 1984 (unreported) in which Mshomed, J.A. (As he then

was) said et ppe 3 - 4.

"There are important deficiencies in the evidence
pertesining to the identification parede. The
courts have over the years, set out & number of
salutory rules, concerning the holding of identifi-
cation parades, which are relevent to the present
matter and which should not need repetition.

1. The prospective witness should he ssked to give
bis description of the slleged offender at the
earlier opportunity to avold the risk of faulty
recall and the risk of discusseing recollections
with other potential witnesses (R.Y 1959 (2)
A.5. 116 (W) ).

2e The identification parade itself should for
this reseon be held a8 soon as is reasonably
possible.

3. There mugt be a sufficient number of persona
present on the parade to meke any conasequent
identification significent. 8 or more persoms
are generally necessary. (Hoffmamm South Africen
Law of Evidence 2nd edition p. 438).

4. The persons present on the pearade must be
substentially similar in appearance and
dreas, If by appearance, dress or otherwise,
the accused steands out comsplcucusly, =
identification of the accused might not only
be unfair to him, but of little evidential
value, Mare particularly, where the oculprit
is elleged to heve worn attire of o distinctive
colour or deaign at the time of the offence,
there would be little significance in an
identification taking place at a parade where
the accused alone is attired in such colours
or design. :



5.

Ge

7o

Be

9

10,

M.

Reve. Masemang 4950 (2) 5.A. 488 (AD)

5. ve Mhlati 1984 (4) 5.A. 629 (AD)

The accused person, on an identification
parade should be given a fair opportunity

if he chooees, to change his or her position
an the perade.

An identifying witness should not be required
to make his identification on the assumption
that the culprit comcerned is in fact on the
parade. The witrntess should be asked to point
put the perscn concerned "if such person is

present" on the parade. (R.v. Nara Sammy
1956 (‘*) S.A. 629 (T) 1926 S.A.L. » »

Care should be teken to enmsure that the
identifying witness does not see the asccused
before the identification parade is assembled,
particularly in circumstances where he can get
the impression thet he io indeed ‘the person
suspected by the police. (Kole ve R 1949 (1)
P.H.H. 100 (AD).

Where there is more 4han one potential
identifying witnesa, steps should be taken
to ensure thst such witnesses do not have
the opportunity of discussing the ’
identification, (R. ve W 1947 (2) S.A. 708
(AD) at p. 712).

It would aften be sslutory to hold more
then one identificatior parade, and to
include a "blank parade" on which the
accuged is not present at all.
(Hoffmann (supra) p. 440),

Contemporeneocus notes of any relevant
circumstances asccompanying any identifi-
cation at such a parade, should be kept
where it is possible e.g. 1f the witness
shows hesitation or passes the accused

a few times before finally identifying him
or if he uses words indicating some
uncertainty such as "I think it is him."

It is wundegirsble that the officer who is
investigating *he caseg should alco be in
charge of the parade (s. v. Narr Semmy (supra).
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12. A photograph of the persons assablel, on
the parade, preferably in colour, should be
made available to the Court whenever
possible 80 as to enable the court to
appreciate the significance of the
identification or any objection thereto."

In the instant case it was after only afew days that the
atatemenis of the Crown witnesges were recorded by the police.
In those atatements a description was given of the people who
attacked the sald Crown witnessea. I am of the opinion
that the estatements were teken at the earliest opportunity and
thet the minde of the witnesses were still very fresh as to the
identity of their esseilants. The risk of discussing recollections
in the instant case doea not exist because everybody's mind was

atill very fresh on the identity of their essailents.

The identification parade was held after a period of more
then three months., I do not see any risk in this becsuse the
witnesses hed already committed themselves in the statemgnts they
had made. Moreover the accused 1live in Natal which is far fram
Mokhotlong. There is absolutely mo  likelihood that during the
period from Februery to June, the witnesses had the chance to meet the

accused by any chance.

There were twelve people in the parade, tem of them wore
blankets of the same colour and two wore blankets of different
colour and type. UWarrant Officer Mofilikoane testified that the
tdeliberately made two people to wear different blenkets to meke
gure that the witnesses knew the people who attacked them. It
wae suggested in cross-exemination that A1 was one of the two people

who wore blenkete of different colour and type « Warrant Officer
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Mofilikoane denied {his end seid A1 wes wearing 8 dun blanket.

I tend to believe him and reject P.W.1's evidence that A1 wore

8 green blanket. I do mot think tset Warrant Officer Mofilikoane
could be sn stupid as to make A1 distinct from the other people

in the parade. P.W.1 must be mistsken on thig point.

Regarding the appearance of the people in the parade
Warrant Officer Mofilikoane said they were substantially
similar slthough some were light in complexion while others
were dark. I do mot think that the sccused were in any wey
prejudiced becauss A1 is light in complexion while A2 is
darke. So the presence of people light in complexion is in
fovour of the A1 while the presence of Lhe derk ones is
in favour of A2. Be thet as it may, I think it would have
been much better that two cifferent perades were held &o
that in each parade people of similar complexion could take

part.

It geems to me thet warrant Officer Mofillkoane did
his best nmot to plve the witnesses the impraession that the people
who were to be identiflied e actuslly present in the parade, On
the whole 1 think the identification was conducted in a just
end feir mammer and that the accused were mat prejudiced in any

waye

I do not agres with the suggestion that A2 was prejudiced
because he was the only person whose right eye ia completely
damaged. I disagree with this suggestion. A2 has a pecullar feature

of being one-eyed and this 1s the feature which Warrant Dfficer
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Mofilikoane again did his tést to be fair by asking the people
in the perade to close their right gyesso that the witnesses
may bz confused, The witnesses polnted out the AZ without

any difficulty,

I do not agree with Mr., Khauoe thet the incision marks
on the feces of the accused particularly A1, ere obvious. From
the bench ta the dock ia a distanmce of sbout aix paces but I
could mot see those marks., A1 end A2 had to comz closer to a
distence of about two paces in order for me to see the marks. 1
admit that oy_-eyesight is mot very good but even most of the
witnesses could not see those marks from the witnesa-boxe The
witnesses saw the marks for the flrst time ét the identification
perade. I shall mot place any grest importance on the fact that
the witnesses didqghotice the marks when they were attacked by
the accused inasmuch as I do not agree  that they are so
obvious that lrrespective of the circumstances-under which the
witnesaes saw the accused for the Firat time they ought to

have seen them.

Ouring the conduct of the ldentification parade Warrant
Officer Mofilikoane was supposed to have Ffilled an identification
parade form (Exhibit A). He obviously had no idea of how that
form has to be filled. He did not show the nemes of the accused,
the compleinant, the R.C.1 Number and the entire back part
ahowingf the result of each witness , occurrence book entry number ,
the nameg of the interpretor and the languasge used. I have already
stated above that in his evicence before Court he described
in o satisfactory menmer whet he did snd his evidemce is confirmed
by the witnesses who pointed out the eccused as well as the
investigating officer.
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At the end of the Crown case the defence cl'ose their
case without calling any witness after an apptication for
their discharge was refused on the ground that there was a
prima facie against both accusad in count 1. They were found
not guilty anﬁ discharged on count II. The question is whether
the Crown has proved its case beyond a reasonable doubt. The
accuséd‘s failure 1_';0 testify is only a factor to be taken into
consider'ation to determine whether the prima facie case can now

became conclusive.

This aspect of the law was male clear in S. v. Theron,

1968 (4) S.A. 6% (T.P.D.) at pp.63 -64 where Trollip and Trengove,
J3. said: |

“Generally, in regard to an accused's failure to

testify, a useful, practical dinstinction can be

drawn between situations in which the State's case

is (i) the direct testimony of a witness or witnesses

and (ii) circumstantial evidence. In (1), if the testimony
is wholly credible or non-credible, no problem arises,

for in the former case the accused's failure to

contralict the credible evidence must inevitably result

in the prima facie becoming conclusive proof, and,

in the latter case, it would be irrelevant: there. wodld
then be noprima facie proof, and the accused's silenca
could not make or restore the State's case. It is only
when the State's evidence, although amounting to prima
faclie proof, creates some doubt about its credibility

that the accused's silence become important, and may be
decisive, for his failure to contradict the State's
evidence may then resolve the doubt its credibility in the
State's favour. Of course, if the accused adduces other
evidence to contradict the State's, his silence would then
eusually lose much, if not all, of its importance. Similarly
in (ii), if the inference of the accused's gquilt or innocence
can be drawn with the requisite degree of certainty the '
accused's silence is unimportant. It is only of importance
~ 1f, although there is prima facie proof of his guilt, some
doubt exists whether, that proof should be now regarded 'as
conclusive, that is, that the only reasonable inference from
the facts is one of guilt. His silence then becomes a factor
to be considered along with the other factors, and from

that totality the Court may draw the inference of guilt.
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The weight to be given to the factor in question
depends upon the circumstances of each ease!

(per HOLMES, J.A., in S. v, Letscko and Others,
1964 (4) S.A. 768 (A.D.) 8t p. 776 C-E). 5See slsD
Rove Ismail, supra at p. 210; Seve Mesia, 1962 (2)
5.A. 541 (A.D.) at p. 546 E«H)."

The defence of the sccused is that of miatsken identity.
I have already found that the evidence of the Croun on that
point is reliable end that the people who attacked them -
are the two accused before Court and two others who sre not
before courte e kmow that one of them wes going to be used
by the Croun as an accomplice but he falled to . turn up on the
day of the trisl end could not be found et his homz. The
defence of mistaken idemtity involves en element of slibi,
Unfortunately the defence did not indicate where the accused
were on that fateful dey despite the fact that the evidence
of Detective Sergett Ntsike was to the effect that when he
interrogated the accused their explanation was to the effect
that on the day in question they were chased by boys at
that place. They had gone there to inapect dagga which thay
had grown there. That explenetion seems to coincide with the
occasion f}?}’aWﬁm, Letheha and Mosoceunyans. The second occasion
was when the sccused and his companions crossed the border into
Lesotho and eassaulted almost every herdboy they ceme Bcross.
On this occasion they raise the defence of mistaken ddentity.
I reject that defence and come to the conclusion - -that the accused
were properly identified in = parade conducted in 5 falr

mammer which did not prejudice {op," -

Now coming Sack to the guestion whether the only

resgomable inference £o0 be dpayn. from the fact when Lesits
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Sakoame ran away after seeing the four men he heard Polaki

ery, is that he was killed by those four men. I am of the
opinion that that is the only ressonsble inference to be droun
from the facts ( R, v. Blom, 1939 A.D. 188). The corpse of the
decessed was found four days later at the same place where P.W.2
heard him cry at the very time when accused were attacking every
herdboy they ceme across. They aobviously éound the deceased
uhen P.W.2 ren awaye They hit him with their sticka until he
dieds The injuries found by the doctor who cerrled out a
post-mortem examinmtion ere consistent with the use of sticks
which ware fresh and flexible ss a whip or sjamboke He found
fractura of the skull and bruises on the chest and back.

(See Exhibit B).

I ccme to the conclusion that the Crown hes proved its
case beyond a ressonable doubt. The asccused foresew that
assault of Polaki might cause his death but they were reckless
aa to whether death occurred or not. I find the accused guilty

of murder.

AVl
J:L. KHEOLA
JUDGE

2rd August, 1991.



EXTENUATING CIRCUMSTANCES

In the view that I take the only extenuating circum-

stance §s the fact that this is an case of dolus eventualis.

The appellate Division held in S.v. Sigwahla, 1967 (4) S.A.
566 (A.D.) at p. 571 that:

"{(a) Trial courts in their conspectus of possible
extenuating circumstances, whould not over-
Iook the fact (if it be such) that it is a
case of dolus eventualis. (b) While it cannot
be said that this factor must necessari'ly be an
extenuating circumstance, in many cases it may
well be so, either alone or together with other
factors, depending on the particular facts of

the case."
I find that there are extenuating circumstances.
SENTENCE:  Twelve (12} years' impr{ sorment each.

My assessors agree.

q {-‘ i‘} ‘ . u(—
&L, xHeoLa
JUDGE

12th August, 1991.

For Crown - Mr. Thetsane
For Accused -~ Mr, Khauoe.



