CIV/APN/19§L25

IN THE HIGH CQURT OQF _LESOTHO

In the Application of :

SWISSBOURGH DIAMOND MINES(PTY)LTD 18T Applicant
RAMPAI DIANONDS (PTY}LTD 2ND APPLICANT
vsa

LESOTHO HIGHLANDS DEVELOPMENT
AUTHORITY Respandent

JUDGMENT

Delivered hy the Hon. Nr. Justice M.L. Lehohla on the
26th day of July, 1991

In response tn an urgent application monved in chamhers
bhefore this Court hy the applicants on 18th July 1991 the
respondent filed a counter application on 25th July.

The Notice of Motion in the main application appears to
harve emanated from the offices of Messrs Nohaleroe Sello &
Co, However Nr, Rdeling Rppeared in Chamhers to move that
applicatinn accompanied by Mr. Redelinghuys of the firm
of lsarael and Sackatein.

Oon perusal of the papers tab}ed hefore me on 25th July
I noticed that the firm of Nohalerne Sello & Company filed A
Natice of Withdrawal as attorneys of record in this matter
on 23rd July. Notice of this withdrawal uéa addregsed to
and served on Messrs Wehher, Newdigate & Company for the
respondent. |

The applicants prayed that a rulo'gigl he issued
cAalling upon the reapéndeut and any other interested parties
to appeAr hefore Court to show cause if Any, why an order in
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the fallowing terms should not he granted : (the terme Are
set out in the notice of motion and cover at least three
phrges of typed script. I shonuld not therefore reproduéa
them word for word,)

While aon thia poin%t I think it is prafitahle to point
out that the Caurt expressed to Mr. Edeling its anxiety ahaut
the rather incomprehensible form in which the eorder prayed as
refleéted in the nontice of motion was framed,

In terma of the rule niai the respnndent was tn he
interdicted (hy itself or through Any agent/s and or subh-
contractor/as) frnm performing Any works and/or fraom destraying,
using up, disturbing, mixing up and/or covering up Aany gravel
depnsits or other minerals 1in aor ypon the lease Area
descrihed in the Deeds Registry on 26 Octaber 1988,

It was further saught to he ordered that the said
interdict shall endure until any one- nf the ¢venta set nut
in the nrder have occurred.

‘The events envisaged mre in hrief summary As follows :

(a) A declaratory order granted by this Court Aand served
on applicants indlicating that all prelipinary matters
and formAlities which might poasibly in future eanahle
the respondent to acquire the right to jinterfere with
the applicants' rights have heen complied with aad
that the respondent has paid full cnmpensation to the
applicants;

{h) the respondent undertakes in writing to pay Aand
actually pays teo -the Applicanta such compensatiaon
ap may hbe calculated hy ane or more of the experts
referred to in the papers;

{c) A certificate he nhtained isaued hy the experts
referred to Aand be countersigned hy A duly authorised
director of each of the Applicants, to the effect that
the respondent, has, At ite aown caat, .conducted
sufficient sampling of the minerals in the lease
ATr€A ....... ta the satigfactian of the aanid experts.
In such event, the i{nterdict shall only he uplifted
in respect nof such future intended interferences in
pnrtions of the leade .Area in respect of whieh
sampling has heen .80 done ARnd certified.
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The prayer that paragraph A(i) in the nidér dheuld
aparate as an interim arder with immediate effcct wRS ﬁrnﬂted.

In CIV/APN/206/91 featuring the same prArties
represented by the same respective counsel hefare me taday
the Applicanta on allegatinn of the fact that the resgpondent
dipnheyed the order granted in the main aApplicatinn in
CIV/APN/198/91 mnved this Court to cammit the respandent for
contempt and nat to entertain or hear the respondent's
c¢ounter-application until it has purged its contempt. Both
these applications are opposed,

In a hrief statement mrRde by Mr. Viljoen for the
regpondent it was indicated that averments have heoen made
Aattrihuting contempt ta the respondent's conduct and the
applicants' attitude is that the respondent shnuld nnt he
allawed the appnrtunity tn contest those allegatinns hy
the applicants. He expressed his hewilderment at such an
attitude and submitted that the Court is free to hear
Counsel. He submitted that aon hehrlf of the respnndené he
wigshed to furnish the Court with the answer that he has
and wishcd tn he given an opportunity tn present argument

to Court.

He subhmitted that in granting the interim order
the Court had heen misled and would not have granted that
order hut for the fact that it was 80 misled,. He prayed
that. this order shonuld he get Rgide as it had heen "snatched”

sn to speak.

In answer Mr. Edeling submitted that in CIV/APN/206/91
the applicants allege in paragraph 6 that the respondent
has coamitted contempt and that CIV/APN/198/81 sheould
therefore not he heard till the contempt has heen purged
and CIV/APN/206/91 disposed of.

He acconrdingly referred the Court teo page 370 of
The Civil Practice of the Magistrates Cnurts in South Africha
by Jones & Buckle 8th Ed. saylng :
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"Contempt of Court is A serioud mAtter, nnt
only hecruse R convictinn carries with it
the cnnsequence that a litigant who is in
Contempt of Court will net he henrd until he
has purged himseclf of his centempt, unless
there Are circumstances present whieh would
persunde the Court to hear him despite the
contempt". See Jeanes vs Jeanes 1977(2) SA 703

At 704 also Kotze va Kotze 1953(2) SA 184.

The leArned Authnrs went on teo sRy -

"eeveess Where the nrder concerns a child the
Court should he adamant upnn the ohservance
thereont",
Of significance is the fact that the learned authors have
not by implication or otherwiae‘confined application of
the principle exclusively tn circumstances where a child

ig invalved,

I was referred to The Civil Practice of the Superior
Courts_of South Africa hy Herhatein & Van Winsen at p.651
where the learned authore said -

"In S, vs_Beyers 1968(3) 8a 70 (AD) at 77 the
Appellate Division has now held not nnly that
A criminal preosecution in respect. of A civil
contenpt could have heen inatituted at common
law, bhut that it can he dane .in contemporary

"law, It is clear, therefore, that a contempt
could he hoth c¢riminal And c¢ivil in character'.

out that it is the serinuaneas nf the nffence nf contempt

of Court and puhlic pelicy consideratinns which make it
necesasary that contempt pronceedings. he heard first. He
referred this Caurt bo Cape Times Ltd ve Union Trades
Directoriesn Pty 1956(1) SA 105 NPD,  Referring to "hends"
relied on in that authority he suhmitted that all perseons
irreaspective of whether thej Are pAarties or nnt Aare gulilty
of contesmpt 1if they act in disohedience of an order. This
would include Attorneys who advise clients te act in such
disobedience. There is nn questinn indeed that persons with
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knowledge of a Court Order would he liable if they disaheyed
it. Hence the panint is rightly made that the Court will not
talerate anybndy apsisting or participating in disaohedience nf
R Court Order As Buch conduct amounts to wilful impeding ef
the course nf justice ar hringing inte contempt the
adminigtration nf justice.

Mr. Edeling suhmitted dianhedience of A Conurt Order
is another form of interference with the course of justice.
He further subhmitted that the court should infer that the
offender must have intended to commit contempt. He referred
the Court to principles applickhle in this regdrd Ap nqtlinéd

————n o . s

"It is the plain and unqualified anbligation of every
persnn in respect of whnm An order is made hy R Court
af competent jurisdiction te ohey it, unless and
until that order is discharged".

Two consequences flowing from this are that

(1) "anyone who disoheys an arder of Court is in
contempt And mAy he punished by committal or
Attachment or otherwise. :

(2) No application te Court hy such person will he
entertained unless he has purged himself af his
contempt”.,

principles which are followed widely and shnuld therefore he
ohperved hy our Courts in Lesotha. He reiterated therefore
that the contempt application he heard first.

i e e i et e e

that learned cnunsel for the applicants was wrong in law
hecause it is nnt true that in All circumatances R eourt
cannot hear A party wheo 1ls in enntempt. He cautioned that
the Court should not precipitately take the view that it has
hefore it a party whe is in contempt for there is not such
AR party hefore it as A matter of fact.
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He stated that if there was such party then the
papers hefore Court provide compelling reasons for hearing
the cnunter application first.

o o e e o o .

correct tn say the rule is that the Court should adopt the
Attitude that the respondent is in contempt therefore the
Court cannot hear him. He atressed that circumstances

compel and Allow the Caourt to hear the counter application.

Relying on the passage in para 5 of Jdnes & Buckle
At 370 he sought tn take advantage of the phrase showing
that indeed the Court will not hear A man who has committed
contempt of Court until he has purged himself of his
_caontempt,

"unless there are ciroumstances present which
vnuld persuRde the Court to hear him despite
his contempt®™.

He therefore submitted that there are compelling
reArsons to hear the counter aApplication even 1f the

reaspnndent were said to he in contempt.

The Court was referred to Herhstein et al at

e e ]

p.658 where in the 3rd parAgraAph it is said:

"The gnurt will usually refuse tno hear A peraon
who has disoheyed an order nf Court until he
has purged his contempt. The Court will,
however, follow this course nnly In the
ahsence of urgency".

that in that ecase it was accepted that the respondent was
in contempt. Ge¢nerally he cannot ohtain relief. But in
case of urgency or if what is sought is variation of the

order disoheyed he¢é cAan he heard.

I was referred to Byliefedt vs Redpath 1982(1) 702
(AD) at 714 F, where Trengove J.A, cited the words of Lard

s ey . e e st il P o= e =T il g P e e S P

575 B - C as follows :-
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"I am aof opinion that the fact that A panty to
A cause has disoheyed an arder of the Court is
nnot of iteaelf A har to his heing heard, hut 1if
his disnhedience is such that, zo long as 1t
continues, it impeded the course of justice in
the cause, hy making it more difficult for the
Court to ascertain the truth or te enforce the
orders which it may make, then the Court may
in ite nwn discretion refuse to hear him until
the impediment is remeved or gond roaason is
shnwn why it should not. he removed".

I take it that by discretion here is meant knnawing and
dning what is right in accordance with justice. It was
submitted that the law and facts Aare not as ocutlined hy the
Aapplicants' counsel. 06hnp¢1 for tho respoandent pointed
out that what the Court has hefare it are papers served
hefore lunch allegiig that certain contractors continued
doing UR%RWdeaBitQuthe Court Order, yet no rolationshfp
hetween them And -the respondont was estahlished with a

view tn soeing if the respoadent had cantral aver them.

Mr. Viljoen thue demurred At the fAGt that nane of the
athers alleged to have heen wvorking on'the site was Joined
in the firat place. A rhetorical question was Aaked ’
vhether in fact the order chtained was meant tn apply even
to men guinﬁinn lines aleng the tarred rnad in the area,

Regnarding the guestion of joinder I wish to refer
tn our Court of Appenl's remarks in C. of. A, (CIV) Neo. 12
pqz yhyre wentzol in a Judgment coneurred in by Suhutz P.
(aa he then was) and Mahomed J.A. now President al tﬁxt
Court salid :-

"Thies c¢case ifllustrates the neea to cnnsider
and identify those whn can he affected hy the
result of proceedings And tn ensure that they
Are party to the proceedings..... In the
ahaence of that janinder which the respnndent
noglected in his application, the proceedings
are defective and the erder, accordingly.....
must he set apine".

Mr. Viljoen craved leave of Court te grant the
reapnndent time tn answer Avermonta af contempt levelled
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~Against it hy the applicants. He contended that as things
Are presently the respondent doesn't know if in faect it is
in contempt or that allegations of contempt are nnt only the

Aapplicants! say-san.

He accordingly invited the Court in considering the
Allegatione of contempt against the respondent to alseo take
cognizance of Van Zyl the aonly depnnent of some substance
on the applicants' slde.

_ He further invited the Court to take cognifance nf the
circumstancea in which it is alleged the respondent wnAs

served with papers Jjust hefoare lunch in reapect of an
Rpplication moved hardly three hours thereafter.

He contended that if the reapondenf on receiving
papers served on its receptinniset Mre. Mopeli one of the
depnnente‘fnr the Eeapnndent. came straight to Court asking
that the respondent he allowed time to anawer it ias
inconceivahle that the Court could have refused the respondent
that indulgence. Thus he contended that if the receptionist's
attention had heen hrought to the urgency of the contents of
A senled envelope she received from A young man things would
have heen different for the respondent's legal section wauld
have reacted with due promptitude. He thus craved leave of
Court to have the circumestances restored to the position
ohtaining hefore the arder was granted on papers which do not
Appear to have heen properly served as required by the rules
af this Court. I will come bhack to this question af sgervice
later.

Mr. Viljoen went further to invite the Court te look
at the facts mnd determine if there aren't factors justifying
that the counter Application he heard hefore the application
for contempt. He snughf to show the enormity of harm that
the respondent is made teo suffer as long as the interinm

order forhidding work to he done remains in place and not

lifted despite that the Court granted it unaware of the“full
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facts relating tn it. 1Indend in CIV/APN/402/86 Khohoko vs

v sl e o s —

v et e i A L T P s e e e e T D et S S S VR WM G e S

1971{(2) at 518 where Beck succinctly drove the point home
ag follows :-

"The procedure of Approaching the Court ex-parte
for relief that Aftects the rights of ather
persans is nne which ....... 18 somewhat toon

~lightly employed. Although the relief that is
sought when this procedure is resarted tn is
only temporary in nature, it necessarily invades,

" for the time heing, the freedom of action af A
person or persons who have not heen heard and
it is, to that extent, A negation of the
fundamental precept of audi alteram partem.

It is accordingly A pracedure that should he
sparingly employed and car=fully disciplined

by the existence nf factors of such urgency,

or of well-~grounded apprehenginn of perverse
conduct on the part aof a respondent who if
informed heforehand that resort will he had to
the assistance of the Caurt, that the course of
Justice stands in danger nf frustration unlesas
temporary curial intervention can he unilaterally
nhtained". ' ‘

It may be wondered what the reference tn ex-parte has to
dn with thisg proceeding hut I will attempt te show that
later.

‘Mr. Viljeen reiterated that the respondent did nnt
knnw of the exiastence of the ariginal application for it
wAs handed aver teo the receptionist whe an her part
outlined in an sffidavit the circumstances under which she
. received the papers, and her state of mind tnwards then. ‘
See pages 135 and 136 of the record in CIV/APN/198/91.

The learned Counsel for the regspondent contended
that the applicants are suffering nn damage while the
respondent stands tn suffer M3,000,000 loas per day.

He further indicated that the Applicantas are at large tn
go tn the Area in question and make their sAmplings of
90% of the soil there. He reiterated that the respondent
wvishes to he put hack where it would have heen buf‘tnr
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what is imputed to its cenduct as lmprhper hehAaviour. He
contended that it would he ahsurd that the itterim order
ghould remain in place till the rlleged contempt has heen
purged. |

He invited the Conurt te lnak at the two opposing
pnrtiea.involved here, On the one hand are two mining
companies of which Van Zyl is the nnly deponent of some
substance. On the other hand is the Lesntho Highlands
and Development Authnritj in whonse hande are tied hillions
of MAluti. It was propnsed on this hasis that the Court
should he chag;y in its diascretion ' of hurdenithe LHDA!&“%%ftly
with the interim order. The learned Counsel quickly hetonok
ihimaelf from the charge levelled at him that in referring
to paragraph 4 page 173 nf Mr. Maly..eaux's affidavit and
the annexures he was indulging in unfair character
assassination of Mr. Van Zyl. He however fnrmulated the
cnse vhefore C&urt As heing whether in/ggelgVESfytgggl at:

4 p.m. respnndent had heen Ahle to come hefore Court and had
placed the ahnve documents hefore it the Court would have
snid it war going teo give lr. Van Zyl an npportunity to

reply.

AP v St g

A migtake that the receptionist did not deliver the documente
to the legal secretary in time. But that places An onus in
terms of the legislation on the respondent for Section 19(2)
sayn in "carrying out the secheme under this section the
Authority shall (b) conform to the highest standards of
mAnagerial, financial and technical competence, expertise

and practice".

He charged that the respondent has heen selective in
deciding what facts to place hefore Court. He intimated

— e e T o e e

does not apply. Thus the respondent cannot try teo avail
iteself of the option to anticipate the return date. I may
in pasaing snry this tn me seema to he the crux nf the matter.

/He
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He further charged that the respondent is trying
cleverly to go round the Rules. I was referred to Rule 8(22)
which provides that a party may approach Court on shaort
notice. He cnntended that the respondent is attempting teo
adapt A procedure nnot known tn our Rules., He suhmitted
that if indeed the receptinniet had mAde a mistake the
reaspnndent ghould have heen in Court the next day or ao
Aand nbHt A week later. He invited the Court tn shrre in
his bewilderment At the suhmission that he ralied on wrong
facts when he had addressed the Court on nao facts.

He charged that it could nnt hold to say there is
no contempt despite Mr. Sole's statements At pages 127, 128
Aand 138 the thrust of which is either that the disturhance
(on which the contempt praceeding is hased) is minimal or
that the tntal extent of the wnrks heing carried nut is with-
in thh RAmpal mining leAse Area. He denied that the
respondent's pAapers provide any cnmpelling reasons tn hear
the counter-application. Thus he lnoked upon this plea
A8 A mere strategy for the sn called facts relied on hy
the respondent are not correct. The learned Counsel
expressed his puzzlement At the contention that the
applicante acted improperly when approaching Court.

He Buggested that nothing preventaed the respondent
Asking someane to come ta Court and Ask that the matter he

stoad down.

engaged in a Btrategy to raise false disputes of facts;
suggesting that if Court knew of sucﬁ facte it would not
have granted the interim arder. He thus contented that
disputes in this proceeding are spurious. He submitted
that the saall apportunity craved by the reapondent is in
fact A bhig indulgence that is not warranted. He stated
that what the respnndent in effect says is that it 1s not
bound hy the Develapment Order nor by arders of thies Caurt
for it chRrried on with the works deatroying the evidence

/in
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in the pracess despite these arders.

The learned Counsel urged on this Court to
appreciate that appeal to puhlic inteérest cannot justify
a departure from the rule of law. In this regard I was
referred tn Dicéy's works unfortunately I was not able tn lay
my hAanda an the text haok in point; but nnrietheleas the
submigsion sought te he huttressed hy the.quntation from
the learned aiithor's works was well paid regard to hy this
Court.

The Court was Alsn referred to the Féasihility Study

that preceded the framing and coming into effect of the
LHDA Order; the purport of which is that the LHDA is not

ahove the law. The learned Counsel appealed to this Court
to consider that it cannot lie in the mouth of the
respbndent to make pretences that puhlic interest is of
Any consequences for the respondent's attitude seems. tno bhe
that nothing cAn he dane to it As it deems itself too
important to hé hrought within the purviews of the law.
in respnnee tn guhmiselinne mAde earlier that there are
cases wvhere nontwithstanding contempt the respondents have
heen heard, the learned Counsel said Buch cases Are cﬁses
invelving children where special rules apply; for then a
new crisis waould have ARrisen After the Court had given an

order.
y

He charged that the respandent has impeded the
course nf justice And therefore must he punished. With
regard to the question that the contractors were not joined
he referred me to Sectian 21(3) of the legislation i.e. the
LHDA Order af 1986 saying

"Reference in this Order to the doning of Any
work or thing by the Authaority shall he
conptrued as including the doing of such
work or thing by a contractor emplayed and
ARutherised in that hehalf hy the Autherity
under this Section®.

—— e st

/ealled
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called upon to gn out seeking to find out what the names
nf the various contractors and suhcontractors are. He
indicated that the Order under (e) shawed that publication
ghould he made in R paper circulating in Maseru. Thus he
submitted that there caould he no suhstance in aaying the
arder wAs discoheyed hecause contractnrg were not joeined.
point And wauld go further to shy there is a legal
principle in support of the view that where there are twa
‘laws purporting to secure the same result nne heing
stringent and the other henign regard should he had to
the latter.

It was submitted the Court is neot required to
interdict the entire scheme hut aonly 9% of the affected
AreA, 8o the respondent should nnt he heard to any millions
of Maluti are heing wARsted per day when the interim order
endures. It wAs pointed onut that Mr, Snle's affidavit
ie dated 25 July 1991 thus suggesting the respondent
cannot sni there is any urgency in this matter.

——— ————

seeking to gainsay the receptioniaths affidavit. Mr.Viljaen
wAas Rllowed to address the Court eon it for he had not had
Aan opportunity to refer to it A8 it only came to him during

the course nf this prnceeding.

.Heiindicated that Counael stated that the Court
endorsed phert service hut did not therehy imply any
gervice, He pninted out that Mr. Redelinghuys does not
deny what Mrs. Mopeli says which is that she received A
serled envelope. See p.135 of the record. Nething on
record shows that the nature and exigency nf the document
and service thereonf were.explnined A8 required hy the
practice and rules of this Court. Notwithstanding that
Rule 4(5){(h) requires that the person wha effects service
should make an affidavit, none is on hand. Mr., Viljoen

/explained
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explained that the impropriety he was referring to
relates to the mnde of service. The words of Schutz P
(ns he then was) in C. of A (CIV) No. 16 of 1984 Kutlomno_

T e e s e . it S e sy e e o ———— . W iyl T T T o Sy s S .

At 7 are worthy of great consideration, to wit :

"I am Afraid that my decision may smack of the
triumph of formalism nver substance. But
forms are aften i... »tant Aand the requirements
nf the subh-rule Are such".

mAking inferences on the bhasis that something is not denied.

On the day the application was moved hefore me in
Chamhers Mr. Edeling ohserved that in respect of the
reapondent's legal representative I scribhled semething
which he thought was Mr, Redelinghuys's name as the latter
had accampanied him there. He duly advised that
Nr. Redelinghuys was not appeafing for the respondent. I
assured the learned Counsel that what I was filling in
there was the phrase Ex—parte. Nothing turned on this
until the order was ahaut tn he granted when Counsel
advised that he would prefer the order to he granted at
4.0¢ p.m. I did not know what the significance aof the
hour 4,00 p.m. waas. Nor did I inquire. Both Counsel left
Aand came hack At 4.05 p.m. and I wAas shown A copy of the
PApers on which it seemed the respondent had heen served.
Thereupon I was kindly asked to cancel the phrase ex-parte
and in its stead I Accordingly wrote '"no Appearance".

In my notes I indicated : -~ "ghown pronf of service on
respondent. Praof horne in applicants' copy of the Notice
af Motion". Then the order was granted.

My difficulty As to thies entire problem is whether
treated Ra
A proceeding which was initiatedjnnd proceeded with ex-parte
can in the process convert intn prncess moved on Notice.

That is the firgt point.

The next pnint is wvhether the service that was

Jeffected
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effected on the receptioniast was praoperly effected. The
rules of this Court require that, if I am to take 1t that
the prncess was hefore me on nntice, the messenger should
suhmit an affidavit showing that he explained the nature
and exigency of the process to the respondent and that

he exhihited tn the respondent the original document while
At the same time leaving the reepondent with a copy.

Nohnw cnuld the original have heen exhihited to the
respaondent for it was in my pnesession at the time. It

is nnt contended thnugh that it was so exhihited. But

the rule requires it should have heen.

It would seem to me that even if the Court were ta
he persunded that the service effected nn the respondent
was proper or should he cnondoned if in error, the bhalance
af convenience favours that the respondent*s counter~
Applicatinn he heard hefore the contempt proceedings.

The order made is therefnre that -

1. The applicatinn to hear the contempt praceedings
hefnre the respondent's counter-application is
dismissed with conste nf twe Counsel.

2. The respnndent is nrdered to file 1its npposing
pRpers within tweo weeks fram today.

P - /} "_/ 'In
Ll A -
,¢}~"J/ /’k FONGT T ———
J UDGE

26th July, 1991

P/S After the nrder numhered 2 styled "The interinm

that thias order wnould not praperly follow Aas
no Argument was heard an the merits in CIV/APN/198/91.

v e, g, e s v o

order in such terms.

' /Court:
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Court : The order as fram¢d hy the Court is deleted in
terms of Rule 45 and thus the Judgment immediately

corrected.



