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Ackermann: J.A

Browde J.A.

J UDGMENT

Ernwde J.A.

The appellant hraught Aan Aapplication in the Court
to one Chaka Sihidla "the son And heir" of the late
Elizaheth Sihidla. The appellant also sought an order Aagainst
the second and third respondents directing them to cancel and
expunge from their records certain leases which were
apparently registered in the name of the first respondent.
In her founding affidavit the appellant alleged that during
her lifetime the deceased was the registered awner of the
"huildings and other improvements" erected on sites numbers
6 and 51 Sea Point in the Maseru Reserve and that as long

agn as 2 April 1980 the first respondent had instituted
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prnceedings in the High Court claiming the sites referred
to from the deceased. That applicatinn is, Aaccording te
the Aappellant, still pending Aand she Sought an order

dismissing it for lack of prosecution.

Only the first respondent opposed the application
and the learned Judge a_quo, with respect, justifianhly

assumed that the secnnd and third respondents were prepared

tn ahide hy the decisinan aof the Court.

The prohlem faced hy the Aappellant in regard to
the appointment of A curator-ad-litem stems from the fact
alleged hy her in her founding affidavit that Chaka Sihidla
was, after the death of his mother on 2 May 1886, "fetched
hy his fAather Aand is living with him in the Repubhlic of
Sonuth Africa". In his Aanswering Aaffidavit the point in
limine was raised hy the first respondent, that the father
of Chaka was "alive and well" and that there was no cnnf;ict
of interest or even potential conflict aof interest hetween
the father and his son. The Aallegatinn was made that
"applicant ¢ould eAasily have informed Chaka's father of
these proceedings”. In reply tn those Averments the
appellant in reply contented herself with saying -

"I do not knonw where in the Repuhlic af Seouth

Africa Chaka's father is. He has shnwn‘nn

interest in his late wife's affairs or estate".

Having regard to that rather hald assertion I
think that Mr. EEEEQ’ who appeared for the first respondent,

wAs justified in submitting that in light of the fact that

Chaka's father and natural guardian is, so it waulid Aappear,
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still alive the Aappellant ought to have made efforts to
trace him and ought only to have Approached the Court if

such efiforts proved fruitless. In Ex-parte Insolvent Estate

"the Court will ordinarily only exercise its

Autherity in appointing a curafor-ad-litem to

a minor when such minar has ne guardian®.

An exceptinnal cAase mAay bhe that in which the interests of minar
and guAardian conflict, hut there is no such suggestion in

this case.. I weould refer also to the case of Wolman Aand

Cthers v. Wolman 1963{(2)} SA 452 (AD} +to which Mr. Pneko made

reference. At 459 the following was said hy Hoexter J.A.

"Generally speaking the guardian of a minor is

the proper person to represent him in Court
{Grotius 1.8.4})........ It is only when a

minor has no guardian that he must he

represented in Court hy a curator-ad-litem".

In my view, therefore, the appellant could not succeed in

her application unless she could satisfy the Court, which

she did not attempt to do, that she had explored all reasonahly
possihle Aavenues to find Chaka's father or, of course, that the
father was no longer "alive and well" as the first respnndent‘

Aalleged he was.

Quite apart from the ahave it is not clear 6n the
papers exactly what Chaka's interest in the sites is. Until
that 1s clarified the Court 1s not in A pasitinn preoperly ton

decide whether a Euratnr—ad-liEgm is required at Aall.

In the result I helieve the learned Judge a gqua



was carrect in his refusal to appoint a curator-ad-litem.

We are here, however, dealing with Aalleged interests of a
minor Aand it seems to he Aan Aappropriate case to invoke the
provisinns of Rule 8(15) nf the High Ceurt Rules which reads

"(1l5) The Court hearing an application whether

brought ex-parte ar ntherwise may make an order

thereon, save as to costs if any, hut grant leAave
to the Applicant to renew the application on the
same papers supplemented hy such AaAffidavits as

the case mAay require”,

It is necessary to point out that the Aapplication in the
without the necessity for serviee on the respondents. The
first respondent had no interest in whether or not a

curator was Aappointed to Chaka Aand his views coancerning

such appointment Aare irrelevant. The application however alsn
asked for relief which did affect the rights of the first
respondent who was, therefare, entitled te file papers in
answer to the founding affidavit And to hrief counsel bhoth

in the Court a_guo and on Aappeal.

The nrder I make is as follows :-

The order of the Court a_quo is set aside and

the fallowing is substituted

No order is made nn the applicAation and the
Aapplicant is given leave to renew the application
on the same paAapers supplemented hy such further
Affidavits as the Aapplicant may wish to file in

support of her application.

As far as costs Are concerned the appellant must pay the

caosts of the first respondent hoth in the Court a quo Aand

/on



nn AappeAal.

(‘Signed) - %}"W

J. BROWDE
JUDGE OF APPEAL

I agree {signed) == .....
I MAHOMED
PRESIDENT

I agree (Signed) : ...

L.W.H. ACKERMANN
JUDGE OF APPEAL
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Delivered At MASERU this b - day of July, 1991

For the Appellant : Mr. Sellsn

For 1lst Respondent : Mr. Pheko



