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The applicant brought the above application on an

urgent basis against tae respondent for a Rule .iisi calling

upon tne respondent to show cause wiy :-

{(a) ine shall not be directed to put tne applicant in
occupation of tne immovable property situate at
woaling Ha pesele in the biaseru districet,

(b) ne snall net be directed to transter, fortnwits,
to the applicant lawful ownersiiip of thne said
iminovable property and to execute all documents
reguired tor sucly transfer,

Tie third prayer reqguiired tie veputly Lnerift and
the Chiet of Joaling ra Besele to caccy out orders,
if granted, in (a) and (b) above in tne event of
the respondent's failure to comply therewith.
Prayer {d) on costs calls upon the iespondent to
say wilyy the scale applicavle should not be on
attoiney and client, while (e) calls upon ttie

~respondent to say why he shall not be intesdicteu
from causing tne applicant to be evicted from e
residence at o2ling ceveeoocas
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Tue applicant, relied on tine aveiwents contained in
ner affidavit stating that velween tne pesiod 1900 and 1bdl
siie and tite respondent conavited and lived on a site

belonging to the respondent.

riowever in 1473 tiie respondent erected a iwouse for tae
applicant to live in at L@ Letlatsa. by agreeaent wita tne
cvespondent, the applicant reuwoved to tiiis nouse and nas veen

residing tnere since 1¢dl.

In 1%cy thne respondent demanded tiiat tne applicent
vacate tile avbove iesidence and wove to & laird ouse eiected
by tiie irespondent at Lia Besele. The apeplicant refused to do s0
on thiie greounds tnatl tiie nouse sne was occupying was tie
result of a joint effort Letween ne:r and the resjiondent and
that by agieement she would in due course have piopeirty
rignts to tinis fouse transferred to aner. Tue respondentts
counter airgument was that lae ugoreement was tuatl the
vropeirty thiat it was envisaged would be tiansfesrced to the

avplicant was this third tiouse,

in 1887 tne respondent iunstituted ejectuent
proceedings against the applicant and succeeced in doing so
before the watala {ocal Court in pait vecause tnat Court
accepted the respondent's assertion thatl ne naa builiv the

applicant a nouse at tne third site.

The applicant's appeal to watsieng Central Coust
vas upheld only to be upset by tie Judicial Cowmissioner's

Court wnicn re-~instated tihe judguent of the Local Coust.

The applicant failed to obtain a copy of iie
Judicial Comuissionei's wuoitten reasons for judgment Leciause
the said Commissioner was seriously 1ill anc died soont

afterwards.

The applicant tuen decided to accept tine respondent:s
version of ine agreement belween tine parties and tiug hoiw
down in the nouse ot Himmon, for in any cuse tae Judicial
Comniissioner's Cousrt had deteinmined tiwat tne respondent's

version was the rigiit one.
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Accordingly the applicant aligning herself with
the terms of the agreement given Judicial?%gggéogo by thne
Judicial Commissioner's Court caused a letfter to be sent
to the respondent’s attorneys requesting to be placed in
occupation of the third house in terms of the judgment.
The letter is attached to the papers marked “AY dated
l16th July 1%90,.

In response to Annexure A" the respondent's
attorneys addressed Annexure "“B" dated 30th July 1950 to
the applicant's attorneys saying in part with regard, no
doubt, to the third site :-

"Qur client has agreed to give possession of
the property to your client in terms of his
undertaking throughout these legal proceedings.

Kindly let us know when your client wishes to
take possession.

" We understand that there will be need to change
the Form ¢ that it c¢ould be in your client's
name.

Qur client will proceed to do so immediately......"

The applicant's attorneys proposed that Friday
3rd August, 1990 be marked as the suitable date for the
applicant's occupation of the third house in the site in

gquestion. See Annexure "“C",

On 7th August 1950 the respondent's attorneys
wrote a letter to the applicant's attorneys pointing out
that they were withdrawing their letter (Annexure "B") of
30th July. Further explaining that this letter was a
product of some misunderstanding and urging tne applicant's
attorneys to take whatever action they deewcd appropriate;
the respondentt's attorneys concluded by pointing out that
they had argued the appeal and consideéered that their
mandate had terminated at tnat point and no further.

Mr. Sello for the applicant submitted that the
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respondent's opposing affidavit is mainly common cause.

In his replies to the questions put by the Local
Court the respondent indicated that the applicant resided
in the 2nd site since 1981 when she moved from the 1lst site

where she used to live with him.

It is also indicated that the partiies cohabited
because thelr marriages to their respective spouses had
failed.

The respondent further indicated at page 21 that
he and the applicant set up nome through their joint
resogurces with the applicant. This is the sccond site.

At the time of the trial before the Local Court
the respondent and the applicant were not staying together.
The applicant was staying at the second site while the
respondent was staying at the first site. He wanted the
applicant to remove to the third site because the second
S5ite was a business site intended to be rented to tenants.
Otherwise he explained to the Court that they lived apart
with the applicant in order to avoid frictions which might
arise due to tne fact that each party had grown up children
from the failed respective marriages and the respondent
feared that these children might resent the illicit

relations between the parties.

Notwithstanding the foregoing in his affidavit

" before this Court the respondent seeks to explain that
granting the applicant any of the properties involved in
the dispute was an act intended by him and tihe applicant
_to-defraud his family.

He further.stated that the applicant's
.qualification-to occupy. as_her own any of these sites without
his heirs'knowledge -and consent was conditional upon the
- continued existence:of the concubinage between him and the:
applicant. To make it plain that the applicant has no
- reason to .expect to occupy either the secand or third site
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.as of right the respondent avers that the concubinage no
longer exists. He furtner indicates that the applicant is
well aware that the site which had been intended feor her
and which she refused was given to the respondent's child
‘Mannaki 'Mamohloki Mohono whio has even made improvements

on the said site.

In my view, it is plain that in the Court of first
instance the respcondent's contention was that the place
agreed upon for the applicant to remove to was the third
site. Although the applicant argued that the place agreed
upon was the second site the Courts preferred the
defendant's version to hers. It seems to me that the
agreement did not exclude the essential element that in
recognition of the applicant's contribution to the
building erccted after she cohabited with the respondent
she was to receive a house where to live apart from the
respondent. While this essential clement In the
agreement obtains it seems to me immaterial whether the
site in guestion is the one that the applicant claimed or
the other?ﬁﬁ?ggigﬁe respondent was accepted in his version
that it was the one agreed upon. The end result is that
the applicant cannot be turned to the veld. Although it is
arguable that the Local Court and in turn the Judicial
Commissioner's Court were¢ wrong to dismiss the applicant’s
¢laim, in my view, the consideration upon which thé
respondent embarked on building a house at the third site
for'the appliéant is enforceable, for under oath he said
”at:this new site at Ha Besele where I want the applicant
to.go and stay,. all the expenses are solely mine”. It
seems fq me that this was .done regard‘havingﬁbeen had to
the -fact that the applicant was to forego the site to which
she had contributed in the development of.

Thus,  to adopt- the populafised-American expression,
it would. seem the bottom-line was.that in acknowledgement
of the applicant's contribution to the enlarged estate of
the respondent shé was to receive a developed site. Therefore
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any attempt to turn her out to the veld should fail. Yne
Court cannot ighore the importance of the correspondence
reflected in Annexures “A% to “EY, wor can it condong the
transparent excuse that the then attorneys of recocrd had
acted outside their mandate. To my wmind the most important
end result of litigation is execution of jJjudgment. A legal
practitioner's mandate cannot be said to have been out of
turn if his exhﬂmedfﬁiglgﬁbloyed to realise tilg most
important result in litigation. There is a vital principle
that it is in the interests of justice that litigation comes

to finality.

It thus would appear that the respondent's attenpt
to bail out of what he considered to be an agreecment between
him and the applicant was prompted by a combination of two
things : the undeserved success in the court of first
instance and the Judicial Commissioner's Court and the greedy

desire to skin the applicant to the bone.

The Court was invited to grant the application and

order costs on attorney and client scale.

I nave noted that the respondent was represented by
a different counsel from the one wiio had argued nis appeal
in the Judicial Commissioner's Court, I do not think tnat
Mr, Mohau's efforts to do his duty by holding the torch for

a client's dull brief should warrant this Court's cesure.

boreover his argument based on the view that the
nature of the agreement if shown to be immoral would not be
enforceable served as a foil to the view tnhat tihe applicant's

contribution was not the bestowing of her favours on the respondent
or the sale of her body to him.

Tne application is granted with costs on party and

party scale.

JUDGE
24th June, 1991

For Applicant : Mr. dello
For Respondent: Mr. dMohau



