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velivered vy the ton. i, Justice w.L. Leioinla
on thie 24tn day ol June, 1&gyl

The appellant naving been dissatisfied witn tae
Judgwent of tie Judicial Coumalssioner's Court grantew oo
2oth Apeil 1%E2 appeals to tnils Coust for reasons set out

as feollows :-

(a2 The leained Judicial Commissioner erred in finding
fo:r the Respondent and dismissing tiie appeal wnen
there was no evidence .tuat he was ever allocateu
tne lanus in guestion.

(L}  Tiie courts Lelow erved in awvmrding tie lana in
yuestion to tine responcent on tile sole basis that
e ds a Chief altnough iv is cleai that even a
Chilef nas to nave tie lang allocated to aiwm.

{(¢) Chief maraikabei nas no power Lo allocate lanus in
the cetuxe area as Letuks had power to allocute
lang.

(d) Tne court erred in discegacding tie ract tnal tne
respondent at one tiae recognised appellant's
rignts to the land inaswucit 4s they lLave plougieg
nailf-siaves.

Fuitner toat :

(e} Tne learned Judicial Conwissioner wisdirected
ihiimself on a point of Law in teirms of Section 7(5)(%)
(sic) tie autnority 'snally give priority in the
re~allocation to any adult son o sons of thne
deceased.
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In tue ociginal pleadings tihe then plaintiff wno
is now tlie respondent itanley Lerotineli tolc tne Local
Court ilunat ne prayed tuat Cousrl to orsder tihe tnen defendant
wiie is now thne appellant fopano hakepe to stop using ihiee
fields plougiied Ly the uefendant wituout tite plaintiff’s

consent.

In ireply,the defencdant indicated tiiat tne tields
below tuae Letuita village on tne left side of the path leading
to ra bdaxepe anag tiie one above the plots on tie other side
of the stream are nis. Tiae thicrd one veing tine orie at
Lithoteng he stated still belongs to tiie plaintiff tnus

implying the plaintift should not unave sued nim for it.

The plaintiff outlined iis manner of acyuisition

of tinese fields as follows

That in 1958 wnen he first came to Letuka's one
ola man Xhaile Kopung surcendered two of his fields to
tne chieftainship. Conseqguent upon this sucrrender Jnaile
Kopunyg's fields were allocated by Cnief marakabei and
Chieftainess ‘'wiabatho to tne plaintiff. Tnese two chiefs

were land allocating authoiities.

When Chieftainess ‘mabatno died and her lands fell
due for re-allocation the plaintiff reported tuis to Cuief
Marakaveli andg exnressed some interest in acquiring one of
tiie late Cnieftuiness's fields in exchange for one of his.
Cinief fMarakavpel approved this as well as tihe fact tnat tne
rest of the late Cnieftainess's lands could bve re-allocated
by ttrie plaintiff to the public at large. Tne plaintirf

accordingly picked tne field velow tne village.

Tite position of the plaintiff vis-z-vis tne tields
acguired by nim after Chieftainess 'isabatiio's death
repained uncisturbed and enjoyed tie contirmation of
Cnief darakabei until 1¢74 when the defendant started

ploughing tuese fields witnout tie plaintiff's consent.

Apparently tiils new foum of distuibance was resolved
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by one Cnief Sekete in 1477; and the plaintiff enjoyed
sonie irespite from tie defendantis trouble foir tae defendant

didn't,according to tie plaintiff, challenge vexete's 1ruling.

Althougin frow tae gpleading refecred to above it
seeined the aefendant did not claiw tiie field at Lithoteng
as his it seems nowever, Irow reading page tiiree of Lne
record that he had obstructed tiie plaintilf's agents froum

ploughing it.

Cnief Sekele testifiec tnat because Chieftainess
‘riabatrno had no cnild she appealed vo Calef 'fnabo
Lerotihioli to gi#e nim one. Accordingly,yaba Lerotnoli was
siranted tne Chieftainess in response to her reqguest.
wowever after Caief Thabo Lerotnoli's death vaba frustrated
‘iabathio's hopes vy resigning from tne position he had
been placec at in relation to ‘Mabatiic. The Ciileftainess
appealed to Chief rmarakabei who allocated some T'ields in
tite area of Chieftuiness ‘lLabatino because aba nac refused
tine invitation to that place. Wnen '»avatno died her
fields reveirted to the Chieftainsnip and Chief mairadabeid
re-allocated taem to the general public. It was by this
mweans that the plaintifi was allocated tie field below tie
village in exchange for the one surcendered by thne plaintiff
to HMotupu at Ha Rammalo. The plaintift is corrovoiated in
nis evidence by Jekete who testified tuat the otuer field
allocated to tine plaintiff was one at Triotenyg wiile, the
next other was tie one lying along tne patn leading to
fia Folapo. Tne luportance of tnis witness's evidence
consists in the fact that he testified tnat the litigants
appeaied before his administrative office. e wade a
decision confiriming the plaintiff on these fields. Tne
defendant did not appeal against this decision to tiie Cuief

of Matsieng.

In cross-—exanination Yexete expuressed nis knowledge
that the plaintiff was sent not as a new subject or

resident to a2 Letuka but as a ruler. This throws soine
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lignt on tne guestion alluded to earlierr that waba had
refused to 1ill up the position tnat was vacant due to

the childlessness of 'd¥abatino.

Tire cdefence case as outlined by Cnief Kopano makepe
was that tne fields in dispute velongzed to Cinief Letuka.
Tne defendant came to hHa Letuka in 1874 to taxe or assuume
tne rights of nis predecessor Letuka. The defendant
concedes tnat he came to Ha Letuka after the deatn of
Chieftainess fMabatino. The defendant was not able to produce
documentary evidence to shiow that tne fields in aispute
belonged to Letuka. iie nad already compromised tne stand
ne had initially taken in respect of the field at Litnotenyg
by subsequently saying ne had not placed any claii to it.
Significantly he never denied tnat he obstructed the

laintiff's use of that field at one siage or anotier.

It is significant tnat it was only witen giving his
evidence in cnief that tie defendant infeorwmed tie Courti
tnat the plaintiff went to hua Letuka as a new resident.
Impliedly by this he sought to galnsay tne evidence whica
indicated that tne plaintiff was allocated the fields
belonging to ‘liabatho the wife of her predeceased nusband
Letuka because gaba Hiad made little of tne arrangement
Cnief Thabo Lercinoli nad made in response to ‘mabatho's
plea that she had no cihild. Significantly tnis
asrangement was not challenged by the cefendant during the
life time eitiner of Chief Thabo Lerotholi or of Chieftainess

'HMabatiio herself.

Tiie defendant maxes a merit of the fact that ne
and the plaintiff went half-shares regarding tie rield
wiiich he found the plaintiff naving plougned part of the
way wnen the defendant came to assume rignhts at na Letuka

after ‘rabathe's deati.

Regarding tnis field he makes an explanation wity

ne did not answer Sekete's guestions repgarding tne
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defendant's use of that field, Of significance is the
fact that it does not seem tihal in cross-—examining Sekete
ire put the story tnat he wishega the Court of first
instance subseguently to believe naaely lnal
~I was sumnoned by Chief Sexete and on arcival
I found tine subject was again on tne sawme Tield
ang I told the cinief tinat [ would not answer
thie case 1if he presiced ovey it because ne had
been tne chnief witness of the plaintiff .

N0 how can an agreement 1o o half-snares witil a
man in respect of tne field e is found plougiiing ve
regairded as proof that the field velongs to the proposer

who finds the others ploughing that field,

In my view the Judgument of tuae Court of ficst
instance ought not Lo be disturbed. Consequently tie

appeal is diswissed.

24%tn JUne, 1&91

For Appellant @ :itr. magutu

foi* Respondent: dMr. doorosi



