I Thl mEdgd, -eQUlT OF LESOTHO

1 tire Appeal of

AUPARY WMAREZL Appellant
Vs '
sTALLEY LEAUTIOLT fdesponient

vdelivered Ly tne nhon. b, Justice . L. Leinoilla
on trne 24tn day of June, 1%yl '

The appellunt naviny been uilssatisfied with tne
Judgment of the Judicial Coumissioner’s Couwst pgianted o
20th apeil Ls8E5 appeals to tiils Court L'or reascons set out
as follows :-

(a; Tne learned Judicial Comissioner erred in finging
for tie Respondent and' dismissing tiie eppeal wnen
there was no evidence tiiat ne was ever ulilocateg
tine lends in guestion.

()  Tie courts Lelow erred in awaurding tite land in
guestion Lo tine responcent on tie sole basis that
ne is a Chief altnougi it is cleair thawt even a
Chiief nas to nave ltne lang allocated to niwm.

{¢c) Chief marakavbei nas no power Lo allocate lanus in
tiie Letula Area as Letuka had power to alliocate
land.

(¢} The court eried in disregacding tie tauct tiat the
respondent at one tiume iecopnised appellantts :
rignts to the land inaswuci as they fiave plougned
half-shares.

C Fuirtner tinat

(e) The leairned Judicial Comuwissioner wmisdirected
niimself on a point of Law in terms of Section 7(53(5)
(sic) tne authovsity snall give priority in the
re-allocation to any adult son or sons of the
deceased.
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In tne.original pleadings the then plaintiff wno
is now tiie cespondent itanley Lerotholi told the Local
Court tuat ne pfayeu.tnat Court to osder the then defendant
Wio is now tne appellant Jopand maxkepe to. stop using tiiee
fields plougined by tihe defendant witnout tie plaintiff's

consent.

In ieply,the defendant indicated tiat tie rields
below tue Letuka village on tite left side of the patnh leading
to ra baikepe and the one anove tne vlots on tne otner side
of the stream are nis. Tie third one velng the one at
Lithotenys he stated still belongs to tie plaintift thus

implying the plaintift should not nauve sued niw for it,

Tine plaintiff outlined nis manner of acyuisition

of these fields as follows :

That in 1956 wien he first came to Letuka's one
old wan Xhaile Hopung surrendered two of his fields to
tne cnieftainship. Conseguent upon this susiender Jhaile
Kopung's fields were allocated by Cnief maraxkabei anad
Chieftainess 'ldabatho to Lne plaintiff. These two chierls

were land alliocating authoiities.

Yhen Cnileftainess ‘umabatao died and her lands fell
due for ve-allocation the plaintift reported Linig to Cnief
Marakabel and exnressed soue interest in acguiring one of
thie late Cnieftuiness's fields in exchange for one of his.
Chief marakavei approved tiils as well as tiae fact tnat tne
rest of the late Cnieftainess's lands could.be re~allocated
by the plaintift to the public at large. The plaintirf

accordingly picked tne field below tne village.

The position of the plaintiff vis-za-vis tone fields
acquired vy nim after Chieftainess ‘'ilabatiio's deatii
renained undisturbed and enjoyed tiie confirmation of
Chief warakabei until 1574 when the defendant started

plouining tuese filelds witnout the plaintiff's consent.
Apparently tinls new fournm of disturbance was resolved
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by one Cnief Yekete in 1$77; and tne plaintiff enjoyed
sone iegpite from tne defendant's teouble foi tie defendant

Gidn't,according to tihe plaintiff,challenge Sekete's ruling.

Althougn frow tne pléading referred to above it
seemed tie aefendant did not claim the field at Lithoteny
as i it seeus udwever, firom reading page tiree ol the
record that he had obstiructed the plaintilf's agents T'rou
ploughing it.

Cihief Sekete testifiec tnat because Chieftainess
‘Mabatno had no cnild sne appealed to'Cnief Thimabo
Lerotiioli to giVé nim one. Acco:dingly, Gaba Lerotinoll was
gitanted tie Chieftainess in cesponse to iier reguest.
owever after Cunijief Thabo Lecrotnoli's deati vaoa firustirated
"mabatho's nopes Ly resigning from tne posivion ne had
been placed at in relation to 'Mabatho. The Chieftainess
appealed fo Chiief ¥Marakabel who allocated some fields in
tilte area of Chieftainess ‘ftabatiio because @aba had refused
the invitation to that placé. wien 'sabatic died her
fields reverted to ihe Chieftainship and Chiler maiaxabel
ire-allocated taem to tne general public. 1t was by this
means that the uplaintifi was allocated tile field below the
village in exchange for the one sursendered by the plaintiff
to Motupu at Ha Rammalo. Thne plaintiff is corroborated in
nis evidence by Jekete who testifiied tiat the otuer field
allocated to thne plaintifi was one at Tnoteny winile, the
next otner was the one lying along thie patn leading to
lia Molapo. The iuwportance of tanis wilness's evidence
consists in the fact that he testified that the litigants
appeared before his administirative office,. i@ nade a
decision confirming the plaintiff on these fields. The
defendant diu not appeal against this decision to tie Cuief

of Matsieng.

In cross-examination Lekete expressed nis knowledge
that the plaintiff was sent not as a new subject or

resident to iBa Letuka but as a ruler. This thirows some
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lignt on the question alluded to eaitliers tirat Qabu nad
refused to fill up the position tnal was vacant due to

the chiildlessness of 'BMabatno.

e cefence case as outlined by Chief Hopano akepe
was that the fields in dispute velonged to Chiel Letuka.
The defendant came to ria Letuxka in 18974 Lo taxe or assume
the rights of nis predecessor Letuka. The defendant
concedes tnat ne came to na Letuka after tile deatn of
Ciiieftainess ‘sabatno. ‘ihe defendant was not able to piroduce
documentary evidence to show tnat tne fields in dispute
belonped to Letuka. e had already coupiomised tne stand
ne had initially taken in resgect of tne tield at Lithoteng
by subseqgquently saying ne had not placed any claiw to it.
Sigrnificantly he never denied taal he obstructed the
plaintiff's use of that fiield at one stage or anotier.

It is significant tnat it was-only when giving fiig
evidence in chief that tne defendant inforimed tihe Court
that the plaintiff went to iia Letuka as a new resident.
Tupliedly by this he sougnht to gainsay the evidence wnicun
incdicated that the plaintiff was allocated the fields
Lelonging to ‘'liabatho tiie wife of ner predeceused nusband
Letuka because waba ad wade little of tne arrangement
Cniief Thabo Lerotneli had made in response to "wavatino's
plea that she had no child. Sizgnificantly tnis
avrangement was not challenged by thne cdefendant during tihe
1ife time either of Chief Thabo Leiothioli or of Chieftainess

"Mavatiio nerself.

The defendant makes a merit of the fact that he
and the plaintiff went half-snhares regarding the field
winich he found tie plaintiff naving plougned pairt of the
way wnhen the cefendant came to assume rights at ra Letuka

after 'kabatho's deat:.

Regarding tnis field ne makes an explanation wiiy

e did not answer Sekete's guestions regarding the
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defendant's use of that Tield. Of significance is the
fact that it does not seen tihat in cross-exuzuwining Sekete
e put the story that ne wished the Court of fiirst
instance subsequently to bLelieve nauely ltual
“1 was sunuoned by Chief HSekete and on arrival
T found the subject was again on the same field
and I told tie ciiief that I would not answer
thie case 1if ne presived over it because e had
been tne cnief witness of ithe plaintiff.
&0 how gan an agreewent Lo o half-snares witih &
man in respect of tne field ite is found ploughing ve
regarded as proot that the field belongs to tne proposeir

whio finds the other ploughing that field.

In my view the Judguwent or tiie Coust of fiist
instance ouzht not to be distucbea. Consequently tie

appeal is diswissed.
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For Appellant : sirr. magutu

Foi* Respondent: #Mr. doorosi



