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IN THE HIGH C O U R T OF L E S O T H O

In the m a t t e r of

R E X

v

S E B A T E L I T S E K I

H E L D AT B U T H A B U T H E

J U D G M E N T

D e l i v e r e d by the H o n . M r . J u s t i c e M . L . L e h o h l a
on t h e 13th day of June, 1991

The a c c u s e d w a s c h a r g e d with the M u r d e r of one

T e b o h o M p h e n g w h o s u c c u m b e d to the stab w o u n d i n f l i c t e d on

his c h e s t on the fifth of M a r c h , 1 9 8 9 at or hear M a n k o a n e n g

in the L e r i b e d i s t r i c t . The d e f e n c e a d m i t t e d the e n t i r e

p r e p a r a t o r y e x a m i n a t i o n d e p o s i t i o n s . The Crown a c c e p t e d the

a d m i s s i o n s and a c c o r d i n g l y the C r o w n c l o s e d its c a s e .

It is w o r t h m e n t i o n i n g t h a t t h e p r e p a r a t o r y

e x a m i n a t i o n d e p o s i t i o n s w e r e m a d e p a r t of t h i s r e c o r d by

an o r d e r a d o p t i n g t h e m as such w i t h o u t n e c e s s a r i l y h a v i n g

been read into t h e m a c h i n e .

The a c c u s e d g a v e e v i d e n c e in his d e f e n c e part of

w h i c h is c o n s i s t e n t w i t h t h a t of the C r o w n .

On t h a t f a t e f u l day t h e a c c u s e d c a m e l a t e r to the scene

a c c o m p a n i e d by a f r i e n d of h i s ; and his f r i e n d w a s
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c o n f r o n t e d by t h e d e c e a s e d w i t h h a v i n g not p a i d up t h e

bill he had b e e n s a d d l e d w i t h a f t e r t h e a c c u s e d ' s f r i e n d ' s

d o g h a d b i t t e n t h e d e c e a s e d .

one o f t h e p a r t i e s w h o w e r e in t h e r e c a l l e d t h e

c o m b a t i n g f e l l o w s o u t s i d e and t h e a c c u s e d r e m a i n e d s i t t i n g

in t h e h o u s e . A f t e r a s h o r t w h i l e t h e d e c e a s e d c a m e i n t o

t h e h o u s e , m a d e a b e e - l i n e f o r t h e a c c u s e d a n d d u r i n g a

s h o r t e x c h a n g e of w o r d s t h e a c c u s e d s a y s t h a t t h e d e c e a s e d

a s k e d w h e t h e r he is l i k e h i s o t h e r f r i e n d t o o . W h e n t h e

a c c u s e d w a s b e w i l d e r e d by t h i s , t h e d e c e a s e d d e l i v e r e d a

k n i f e b l o w t o w a r d s t h e u p p e r b o d y of t h e a c c u s e d w h o

d o d g e d . T h e a c c u s e d p u s h e d h i m b a c k , and t h e d e c e a s e d w a s

s t a n d i n g a c r o s s t h e o n l y p a t h t h a t w o u l d h a v e a l l o w e d t h e

a c c u s e d t o m o v e o u t . T h e d e c e a s e d is s a i d t o h a v e b e e n

h o l d i n g a k n i f e at t h e r e a d y , and t h e a c c u s e d f e e l i n g t h a t

h i s l i f e w a s e n d a n g e r e d a v o i d e d t h e s e c o n d b l o w and

s t a b b e d the d e c e a s e d o n c e on t h e c h e s t .

As to t h e r e a s o n w h y t h e a c c u s e d d i d n o t a v a i l

h i m s e l f of m e a n s of m o v i n g o u t of t h e h o u s e , it a p p e a r s to

m e t h a t t h e r e w a s no w a y he c o u l d m o v e o u t b e c a u s e t h e

d e c e a s e d w a s o b s t r u c t i n g h i s p a t h ; and t h e w a y t h e f u r n i t u r e

w a s c r a m m e d in t h a t p l a c e it a l s o c o u l d n ' t a f f o r d h i m

e n o u g h m o v e m e n t t o e f f e c t h i s e x i t w i t h o u t e x p o s i n g h i s

b a c k to t h e d e c e a s e d w h o w a s o n l y t w o p a c e s a w a y w h e n he

w a s p u s h e d b a c k by t h e a c c u s e d .

T h e C r o w n witnesses s h o w e d t h a t t h e y saw t h e a c c u s e d

h o l d i n g t h i s b l a c k k n i f e . T h e a c c u s e d d o e s n ' t d e n y t h a t he

w a s h o l d i n g t h a t b l a c k k n i f e . He s a y s t h a t h i s is t h e

b r o w n one t h o u g h . It is s i g n i f i c a n t t h a t t h e b l a c k k n i f e is

a f l i c k t y p e and one t h a t d o e s n ' t w a s t e t i m e b e f o r e b e i n g

m a d e r e a d y to s t a b or u s e . T h e a c c u s e d on t h e o t h e r h a n d

had t o u s e h i s t e e t h to o p e n h i s b r o w n o k a p i k n i f e in

o r d e r to q u e l l t h e a t t a c k t h a t he s a y s h e a p p r e h e n d e d f r o m

t h e d e c e a s e d . T h e k n i f e t h a t t h e d e c e a s e d w a s h o l d i n g

d r o p p e d a f t e r he had b e e n s t a b b e d and f o u n d its w a y in a
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p o o l o f b l o o d f l o w i n g f r o m t h e d e c e a s e d . T h e a c c u s e d ,

f e a r i n g t h a t t h i s k n i f e m i g h t b e s p i r i t e d a w a y b y s o m e o n e

w h o s e i n t e r e s t s p r o b a b l y a r e a d v e r s e t o h i s p i c k e d it u p

a n d h e l d it t o g e t h e r w i t h h i s o w n a n d t o o k t h e m t o t h e

p o l i c e s t a t i o n . T h i s a c c o u n t s f o r t h e b l o o d t h a t is f o u n d

o n t h e b l a c k k n i f e . It a l s o a c c o u n t s f o r t h e f a c t t h a t

t h e C r o w n witnesses a t one s t a g e s a w h i m h o l d i n g t h e b l a c k

k n i f e . T h e a c c u s e d a d m i t t e d the a d m i t t e d e v i d e n c e t h a t t h e

k n i f e b e l o n g e d t o h i m , i n c l u d i n g t h a t t h e b l a c k k n i f e

b e l o n g e d t o h i m . T h u s h i s e x p l a n a t i o n a s t o h o w t h e C r o w n

witnesses m i g h t h a v e a s s o c i a t e d t h i s k n i f e w i t h h i m is

a c c e p t a b l e t o m e .

T h e r e is n o h i s t o r y o f p r i o r a n i m o s i t y b e t w e e n t h e

a c c u s e d a n d t h e d e c e a s e d . T h e e v i d e n c e t h a t h a s b e e n

a d d u c e d f r o m t h e C r o w n ' s s i d e is t h a t t h e d e c e a s e d w a s

e x t r e m e l y d r u n k , h e n c e h i s b e i n g r e p r i m a n d e d b y t h e o w n e r

o f t h e d o g a b o u t w h y t h e d e c e a s e d s h o u l d c o n f r o n t h i m a b o u t

t h e d o g b i t e in p u b l i c , a n d c o n s i s t e n t w i t h t h e d e c e a s e d ' s

a t t i t u d e o n t h a t d a y h e n o w f o u n d t h a t t h e n e x t t a r g e t m u s t

b e t h e m a n w h o c a m e a l o n g w i t h t h e o w n e r o f t h e d o g a n d o n

a c c o u n t m e r e l y o f t h a t s h o u l d b e c o n f r o n t e d w i t h t h a t

q u e s t i o n o f t h e d o g b i t e a g a i n - a t l e a s t i m p l i e d l y in t h e

s e n s e t h a t t h e q u e s t i o n p u t t o t h e a c c u s e d w a s w h e t h e r h e

t o o is l i k e h i s f r i e n d . It s h o u l d b e b o r n e in m i n d t h a t t h e

q u e s t i o n w h i c h h a d b e e n p u t t o t h e a c c u s e d ' s f r i e n d w a s t h e

one c o n f r o n t i n g h i m w i t h t h e w o u n d t h a t w a s n o t p a i d f o r

a l b e i t s u s t a i n e d by t h e d e c e a s e d f r o m t h e o w n e r ' s d o g .

T h e C o u r t g a i n e d a d i s t i n c t f e e l i n g t h a t t h e

a c c u s e d w a s u n d u l y a t t a c k e d b y t h e d e c e a s e d . T h e q u e s t i o n

o f t h i s b l a c k k n i f e w h i c h d o e s n o t b e l o n g t o t h e a c c u s e d

s e e m s t o s u p p o r t t h e v e r s i o n t h a t t h e k n i f e b e l o n g e d t o

t h e d e c e a s e d . T h e f a c t t h a t it is n o t s h o w n w h e n it w a s

f l i c k e d o p e n b u t t h a t w h e n c o l l e c t e d it w a s a l r e a d y o p e n

s h o w s t h a t s o m e o n e m u s t h a v e o p e n e d i t . It a l s o s u p p o r t s

t h e a c c u s e d ' s v e r s i o n t h a t h e w a s p l a c e d in d a n g e r o f h i s

l i f e b y a n a t t a c k e r w h o h e l d t h a t k n i f e . In t h e c i r c u m -

s t a n c e s it w o u l d b e i d l e t o d e n y t h a t t h e r e w a s e x i s t e n c e o f
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s e l f - d e f e n c e .

The second question is w h e t h e r , in f a c t , if there

was such s e l f - d e f e n c e , it was r e a s o n a b l e . I think the

answer to that question is that it must have been reasonable

because I can't envisage an attempt to quell an attack by

a knife with a knife being otherwise u n r e a s o n a b l e . Now, if

the attack was reasonable I don't think the Court need

consider whether the use of the weapon that caused the

death in the c i r c u m s t a n c e s was excessive m o d e r a t e l y or

immoderately, more especially regard being had to the fact

that only one wound was inflicted in the p r o c e s s , and that

the law requires that the means used must be consonant

with the danger a p p r e h e n d e d , and further that when the

apprehended danger had subsided the counter -

attacker must stop and indications show the accused stopped

as there was no further use made of the only weapon he had.

Consistently with what should redound to the

accused's credit is that he went straight to the police

Charge Office immediately after his encounter with the

deceased. The accused was accompanied there by people who

had come to the f e a s t . He handed over both the black

knife and the brown k n i f e . Nowhere is it suggested he

collected the black knife along the way with the hope that

it should serve as a red herring across the trail and thus

intended to buttress his self-defence v e r s i o n . Witnesses

had seen him holding the black knife immediately before his

departure to the Charge O f f i c e . His manner of holding it

was such that it obstructed the brown one from view.

There is plenty of authorities guarding against

Judicial officers adopting an armed chair critic's posture

in matters of this kind and that regard must be had to the

heat of the m o m e n t and that Judicial officers must put

t h e m s e l v e s in the boots of the accused. It's too bad if

the accused's boots are either too big or too s m a l l . The

accused is found not guilty therefore and is d i s c h a r g e d .

For Crowm : Mr.Mokhobo JUDGE
For D e f e n c e : A d v . G . N . M o f o l o 13th J u n e , 1991


