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IN THE HIGH COURT OF LESOTHO

In the matter of :

R E X

v

LETLAMA BOROTHO

ELD AT BUTHA BUTHE

J U D G M E N T

Delivered by the Hon. Mr. Justice M.L. Lehohla
on the 12th day of June, 1991

In this case the accused Letlama Borotho faces a
Murder charge stating that on the 16th November 1988 at T.Y.
reserve in the district of Berea he did unlawfully and
intentionally kill Sebeo Lazarus Likotsi. The accused
pleaded not guilty to this charge. It seems to be common
cause that the officer policewoman Maile did issue a gun to
the accused with serial numbers 6900223 as well as ammunition
of twenty rounds. At the end of the day there were three
bullets missing from this number. In his evidence the
accused said when he went out on patrol he had occasion to
fire a bullet out at Malimong whereas on the day of the
events, i.e. on 16th November he had occasion to fire into
the air the two other bullets.

On that day-the police officers who gave evidence
in this Court,namely, Moholoholo, Makhele and S/L Raleaka
told the Court that-the accused did make an admission to
them that he had killed or shot the deceased. With respect
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to the p o l i c e o f f i c e r s M o h o l o h o l o , M a k h e l e and Raleaka

the police who had g o n e on the raid under the command of

M a k h e l e , mounted a raid to curb the p r a c t i c e of h o o l i g a n s

who were playing dice in the township of T.Y. They

devised a scheme whereby they d i v i d e d t h e m s e l v e s into a

group of two when they saw a group who w e r e e n g a g e d in a

game of d i c e . The scheme was that one group should go to

a lower side of where the dice w e r e being played w h i l e the

man in c h a r g e of this r a i d , n a m e l y , M a k h e l e decided that

s e r g e a n t Mafata who was armed with a rifle should go to the

upper s i d e ; and the best way of c o m m u n i c a t i n g to the side

that had gone to the lower side that it was time to pounce

o n the hooligans was that S g t . Mafata should fire into the

ai r ; and this he duly d i d . Immediately the f e l l o w s who

w e r e busy in a g a m e of dice fled.

It w a s the Crown e v i d e n c e that the p o l i c e who w e r e

engaged in this raid or o p e r a t i o n , with the e x c e p t i o n of

Mafata were armed with either w h i p s , or riding crops or

something of the s o r t . This first gun report was heard

by P o n t o who later heard two o t h e r gun r e p o r t s ; and t h e s e

w e r e in turn heard by the last Crown w i t n e s s M r . Macheli

- the d i f f e r e n c e here being that while the police who w e r e

engaged in this raid heard a total of two gun r e p o r t s

that day the civilian w i t n e s s e s heard a total of three,

the accused attests to a total of f i v e in a l l .

1 was impressed with the e v i d e n c e of P.W.6 who

told this Court that he saw this man coming running - that

is the d e c e a s e d . A l o n g s i d e the d i r e c t i o n w h e r e this man

was running to P.W.6 saw the accused who was armed with a

he found the deceased w o u n d e d . Although the deceased was

his son-in-law he didn't r e c o g n i s e him at the time b e c a u s e

he was already placed in a v e h i c l e t r a n s p o r t i n g him

apparently to h o s p i t a l .

Although the e v i d e n c e of Ponto for all it was
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w o r t h c o u l d be c r e d i b l e one w o u l d not r e a d i l y a c c e p t it on

a c c o u n t of c o n t r a d i c t i o n s and u n r e a l i b i l i t y a t t r i b u t e d to

his n e r v o u s b r e a k d o w n or m e n t a l d i s o r d e r t h a t he s u f f e r e d

y e a r s a g o . T h i s b e c a m e p r e t t y m a n i f e s t w h e n he w a s g i v i n g

e v i d e n c e h e r e e s p e c i a l l y u n d e r c r o s s e x a m i n a t i o n . But the

c r e d i t t h a t could b e g i v e n to him w a s t h a t he w a s r e a d y t o

inform the C o u r t t h a t t h o s e t h i n g s o c c u r r e d a long t i m e

a g o , and t h a t he is not in t h e b e s t m e n t a l f r a m e .

The e v i d e n c e of t h e p o l i c e o f f i c e r s as I h a v e

s t a t e d w a s to t h e e f f e c t t h a t t h e a c c u s e d a d m i t t e d to t h e m

t h a t he had c a u s e d t h i s a c c i d e n t . But s u r p r i s i n g l y b e f o r e

t h i s C o u r t the a c c u s e d d e n i e s e v e r m a k i n g any such a d m i s s i o n s

to t h e m . It w a s i n d i r e c t l y s u g g e s t e d on his b e h a l f t h a t t h e

a d m i s s i o n s m a d e to t h e s e p o l i c e o f f i c e r s could be i n a d m i s -

s i b l e c o n f e s s i o n s . But the a u t h o r i t y of D a v i d P e t l a n e v.

Rex 1 9 7 1 - 7 3 LLR at p . 8 5 is in p o i n t in t h i s m a t t e r b e c a u s e

w h e n an a c c u s e d p e r s o n s a y s to a p o l i c e m a n t h a t he has

k i l l e d s o m e b o d y he d o e s n ' t t h e r e b y imply that ho h a s d o n e

so u n l a w f u l l y . It may well be he w a s d o i n g it in s e l f -

d e f e n c e or in r e s p o n s e to, s u p e r i o r o r d e r s or s i m p l y b e c a u s e

he w a s not in h i s r i g h t f r a m e of m i n d .

The a c c u s e d w a s hard put to it to say w h y t h e s e

o f f i c e r s should all of t h e m w i t h o u t e x c e p t i o n f a b r i c a t e

a g a i n s t h i m in t h e m a n n e r t h a t he w a n t e d t h i s C o u r t t o

b e l i e v e . With r e s p e c t to S/L R a l e a k a a l b e i t b e l a t e d l y t h e

a c c u s e d s o u g h t t o p r o f f e r an e x c u s e t h a t he is f a b r i c a t i n g

a g a i n s t him b e c a u s e they had quarrelled o v e r a w o m a n s o m e -

w h e r e . S t r a n g e l y e n o u g h even t h o u g h he had t h i s g o o d

r e a s o n for d i s c r e d i t i n g R a l e a k a he n e v e r put it to him w h e n

R a l e a k a w a s g i v i n g e v i d e n c e b e f o r e C o u r t w h i l e t h e a c c u s e d

had t h e o p p o r t u n i t y to c h a l l e n g e him w i t h t h a t . On t h e

b a s i s of the c a s e of Small v. S m i t h 1 9 5 4 ( 3 ) SA at 4 3 4

c o u p l e d with that o n e of P h a l o a n e v Rex 1 9 8 1 ( 2 ) LLR at 2 4 6

I r e j e c t t h e a c c u s e d ' s e x p l a n a t i o n or c o n t e n t i o n in t h i s

r e g a r d as not o n l y i m p r o b a b l e but c o m p l e t e l y f a l s e . His

w a s a c l e a r c a s e of an a f t e r t h o u g h t of a m a n w h o w a s

/ i n v e n t i n g
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i n v e n t i n g e v i d e n c e as he was going a l o n g . T h e r e w a s no

r e a s o n why he s h o u l d n ' t have s u p p l i e d to his C o u n s e l such

an i n c i d e n t as a form of a m m u n i t i o n with which to a t t a c k

the p a r t i c u l a r C r o w n w i t n e s s . With r e s p e c t to T r o o p e r

M o h o l o h o l o the a c c u s e d showed the C o u r t that M o h o l o h o l o

h a r b o u r s no ill will a g a i n s t him. It was a m a t t e r of

g r e a t b e w i l d e r m e n t to the a c c u s e d that M o h o l o h o l o could

say t h i n g s that he said about h i m . The same g o e s for

M a k h e l e . The a c c u s e d ' s story w a s full of c o n t r a d i c t i o n s .

His e v i d e n c e w a s a b s o l u t e l y full of c o n f l i c t s and w a s

u n r e l i a b l e . At one s t a g e he would tell me that from t h e

s c e n e he had left M o h o l o h o l o t h e r e . In the same breath

he would tell me that a c t u a l l y it was M o h o l o h o l o w h o had

left him t h e r e . He did to h i s " c r e d i t " c o n f e s s to the

C o u r t that he had g i v e n the C o u r t two c o n f l i c t i n g s t o r i e s .

The q u e s t i o n still r e m a i n s but why if he is a man who was

w i t n e s s i n g these e v e n t s in the m a n n e r of a p o l i c e m a n or a

person who is later said by

h a v e told t h e m that he w a s r e s p o n s i b l e for t h i s ? His insistence on the subsequent version

again is an i n s t a n c e of u s e l e s s f a b r i c a t i o n which should

be r e j e c t e d in its e n t i r e t y . The q u e s t i o n that now r e m a i n s

to be d e a l t with is that o n e r e l a t i n g to intention that

is in t h e e v e n t t h a t it is found that t h e a c c u s e d is

r e s p o n s i b l e for the h o m i c i d e it should be e s t a b l i s h e d what

his intention w a s ? What t y p e of h o m i c i d e it w a s ? In

o t h e r w o r d s the C o u r t is to d e t e r m i n e w h e t h e r this c a s e

f a l l s under the c a t e g o r y of m u r d e r or that of c u l p a b l e

h o m i c i d e .

It would have been an e a s i e r m a t t e r to find w h e t h e r

in fact t h e r e w a s a case of c u l p a b l e h o m i c i d e if the

a c c u s e d had c o n f i d e d in this C o u r t and c o m e open and tell

this C o u r t the truth now instead of doing that he d e c i d e d

to lie. T h e r e is a u t h o r i t y for the view that an a c c u s e d

person who p u r v e y s a t i s s u e of lies to the c o u r t d o e s

t h e r e b y s t r e n g t h e n the c a s e for the C r o w n . Of c o u r s e the

Crown would have had some prima f a c i e c a s e in t h e f i r s t

i n s t a n c e ; and in o r d e r to be t r u e to the c o n t e n t i o n that an
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a c c u s e d p e r s o n should not n e c e s s a r i l y be c o n v i c t e d b e c a u s e

he is a liar the C r o w n s h o u l d in t h e f i r s t i n s t a n c e h a v e

had a prima f a c i e c a s e .

It w a s s u b m i t t e d to the C o u r t by M r . Q h o m a n e for

the C r o w n t h a t the i n t e n t i o n c o u l d be g a t h e r e d from the

fact t h a t the d e c e a s e d was hit from the back by a b u l l e t

t h e r e f o r e he c o u l d n ' t h a v e been any d a n g e r to w h o e v e r shot

h i m . So t h e r e c o u l d n ' t be any c a s e of self d e f e n c e in

such c i r c u m s t a n c e s ; and t h a t the injury was e f f e c t e d on the

u p p e r p a r t of t h e b o d y which is v i t a l , and t h a t the C o u r t

should infer t h a t t h e r e m u s t h a v e been r e c k l e s s n e s s on t h e

part of w h o e v e r fired the wound t h a t r e s u l t e d in the fatal

c o n s e q u e n c e s b e c a u s e a r e a s o n a b l e man o u g h t to h a v e r e a l i s e d

t h a t a shot f i r e d u n d e r such c i r c u m s t a n c e s w o u l d r e s u l t in

t h e v i c t i m ' s d e a t h or s e r i o u s i n j u r y ; but n o n e t h e l e s s t h e

a c c u s e d fired w i t h o u t r e g a r d to such c o n s e q u e n c e s . I

a g r e e with this c o n t e n t i o n and do a c c o r d i n g l y find the

a c c u s e d g u i l t y of M u r d e r on b a s i s of r e c k l e s s n e s s . My

a s s e s s o r s a g r e e .

The C o u r t a c c e p t s w h a t y o u r s e c o n d C o u n s e l has said

in e x t e n u a t i o n , n a m e l y , the f a c t that you d i d n ' t p r e -

m e d i t a t e on going to kill t h i s m a n . 1 think t h a t is t h e

only r e a s o n .

I h a v e j u s t been a d d r e s s e d in m i t i g a t i o n . The

C o u r t s e n t e n c e s you to six (6) y e a r s ' i m p r i s o n m e n t .

J U D G E

12th J u n e , 1991

For C r o w n : M r . Q h o m a n e

For D e f e n c e : 1. Mr. Drametu

2. Mr. Fosa


