CHI/APN/102/91

IN THE HIGh COURT OF LESOTHO

In the Application of

THELISO TOLKA

DIRECTOR OF PUBLIC PROSECUTIONS

JUDGMENT

Delivered by the ron. dr. Justice M.L. Lerniohla
on the 7th day of June, 1991

- AL B S A S S S S A At — ———

In this matter the appellant Tseliso Tsexka was
charged with and convicted in the Subordinate Court first
of Culpable Homicide - that is in Count 1; and next in
Count 2 of contravention of the Tréffic Act 1981 Section 88.
He pleaded not guilty to both charges and the trial was
conducted by the learned Magistrate evidence having begen
heard from both sides. The court below having convicted
the accused now appellant in respect of Count 1 sentenced
iimn to tnree years' imprisonment; énd in respect of Count 2

to two years' imprisonment.

In my view what appears to be the central issug in
the appeal or in this case is an unanswered guestion why
it would appear that whnen the vehicle that the appellant was
driving passed over a chain that was lying on the ground it
theo—vetritede passed with its front wheels and there wasn't
any accident when this happened. yet the accident happened to

occur only when the rear wheels were passing over this chain.

questions The Crown in the court below did not explore through
Jeither led on behalf of the Crown or in cross exanination of
the appellant that when this vehicle came and approached the

chain that was lying on the ground there was any person near
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the chain or in front of this vehicle. Ho the driver in
nis evidence showed that when the front wheels of nis
vehicle passed over this chain there was nothing, 1i.e.
there was nobody in front of him - and of course the Crown
witnesses refer not Lo what havpened at the time when the
front wneels passed over the chain - they only refer to an
incident that occurred when the réar wheels happened to
get entangled in the chain and in the process dragged the

deceased who was hanging on to this chain.

In my mind one thing becomes clear, nanely, that
at the time that the front wheels passed over the chain
there was notning to obstruct the driver from going ahead
except perhaps the pleas or admonitions that he had heard
a couple of yards before approaching this chain that the
premises were not to beg used as a thoroughfare and that
the accused should make a U-turn and take a round about

way back from where he had come.

It appears to me that at the time that the rearc
wheels were about to pass over this chain the deceased, no
doubt, moved by the displeasure that he knew his master
would display and had in fact expressed a number of times
about vehicles which were using his private property as a
theroughfare raised and picked up the chain from where it
was lying and in the process it dragged him; and that is,
in my view, what is accountable for his regrettable death.

In order for anybody to be convicted of Culpable
Homicide there has got to be proof of negligence. I don't
find that there has been any negligence in this case. In
order for anybody to be held liable for a homicide of the
nature that I am confronted with here there has to be
proof that the accused foresaw that an accident would occur
but notwithstanding nis having foreseegh}sEggangéég%heless
forge ahead. It stands to reason therefore that if when
the front wheels went over this chain which was lying on

the ground there was nothing in the form of human obstruction
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standing ahead of him there is no way the accused could
have been held liable for what happened behind his back in

such circumstances therefore.

As far as Count 1 is concerned I find that the
appellant is not guilty of Culpable #omicide. With respect
to Count 2 I find that this count is so intricately linked
with Count 1 in the sense tnat if the accused had heard a
thud or had realised that he had caused an accident then
he was obliged under Count 2 to have stopped. But in my
view it appears that in the circumstances of this case when
he realised that there was nothing that was likely to result
in an accident at the time that the front wheels of his vehicle
went over the chain he was at large to assume that nobody
would be& so rash as to pull up the chain before rear wheels
moved over it, thus in the process get pulled by them and
knocked to the ground. I don't think it would make any
sense to say that when the accident resulted and he failed
gither to report it or in fact '‘decided to run away from it¥
this was proof that he had been aware of nhaving caused any
such accident. It is most unlikely that the appellant
could have been aware of what the Crown witnesses themselves
show happened outside the range of fiis vision and in any
case behind nim. It would have been otherwise if the
accident was caused by his vehicle's front wheels as it
was moving forward for then he would be accountable as a
careful driver to ensure that he dogs not cause an accident
because he would not be neard to say that he didn't sece

what lies ahead of his moving vehicle.

The Crown was obliged to have shown that the
appellant actually was asware that the accident had occurred
and that because he realised that tne accident had occurred
he decided to run away from it. Tnerefore in my view in
the absence of proof that the accused realised that he
had caused an accident there is no way that Count 2 can stand.
I therefore set aside the conviction secured and the sentence
imposed in the court below in respect of both the Counts

referred to.
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