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velivered by the nmon. dMr. Justice m.L.Lenonla
ont the 24%tn day of may, 1luvl

In tiis case tie accused was Cudarped before the
wuboiddinate Coust witn the criue of nobvery to whnich he

irleaded guilty.

Al the enc of tne day the magistrate wio tiried tne
case - a oenior Resident magistrate with sentencing powers
extending to eigsnt (o) years - counnitted tire sccuseu for

sentence by tiois Court.

Tiiis Court is awvaire tnat one obuancn of trne figh
Court encourages what tne magistiate nas done. bBut tnis
Court supports or is in favour of tie view wiiich is opposed
to that neld by tnat branch of the =igh Court; and following
on its conviction tilat the proper procedure is to sewit
matlters wiiich come 1n tuls way for trial de novo tnis Coust

made Judguwents in CRI/L/1/40 and Cul/s/15/8S% Rex v. Yenpele

Llias and Rex V. Letsie molapo vrespectively. Tais Court

for its attitude hos solace in tuae decision given Ly schutz P
in €. of A. (CRI} no0.05 of 1464, Tnis appeal consists of
two appeals wiiich were jointly treuted by taat iscnourable

Judge., One 13 botnata Thakeli v. fex tiie otiler
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Lenanki Mnj0u0 v.hex - unreported - ol page four.

It is important to note that Schwtz P. in tuose

appeals selied on a case Rex v. hlamini 1e52(4) SA 18s

where Rawsbottow J. is reported at 19% as naving said

“The fact that tiie legislature.nas decreed tiat

a miniawn sentence four a pairticular xind of
punisnwent snall be imwosed on conviction for

a special offence does not confer upon
magistrates' courts tilat power Lo luipose tiat
sentence if it is in excess of tneir osdinasy
powers unless Lne poweirr to pass thal Sentence is
specifically conferred. . Persons cricrged with
offences of tinal kind wust ve coumitted Tor Lrial
anc tried vy a sugesior courtt,

Following the above guotation tiis Court had
occasion to eaphasise the learned Judge’s use of the plirase

comitted for trial znd tiried for in that ronouratle Judge's

careful use of that plhirase it is patently clear tnat he ha
not said persons charged with offences of that kind must ve

comnitted foi' sentence and sentenceg oy a superior court.

50 tune distinction jiere is very cleuar. In the
first instance the"law as pronounced by the learned Judge
seems to be tnal persons wiio have veen convicted of an
offence tiie minimum penalty of whicin is in excess of tne
Magistrate's powers defiinitely would be wrongly convicted
or even wrongly nave been tried in tie first place. B
what all this wmeans is that if tne :agistrate wiio presides
overs a case of this natuce realises that should e convict
titls man he would be unable to wmeet tne minimun penally
prescoibed by the law tien ne snould not deal witn the
matter at all. The best thing for nim to do would eitner
be to try it as a Preparatory Examination atwghd of wirich te
stiould commit it fors "titial’ and not for “sentence 1in the

rilgiy Court,

Tiie learned Counsel oo the Crown iad urped that
for purposes of expediency this Ccourt nas got thie power to
tiy and periaps even sentence witnout thils mattel even

being brougnt here for trial but was unable o produce any
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authority to suppocrt the view ne was persuading tiie Court
to adopt. e pointed, ripgutly nowever., tnal ithe accused
wignt be prejudiced by deluys if ihis case 1s rewitted fou
trrial Ly a saglistiate oi competent jucisciction. butl the
principle nasg to be demonstsated that this Court will
persistently cemit mattees wnici cousie in tie manner in
wilicn tre accused’s pmatter nas been Liought before it attes
all thie autnority refeirred to above, nauely, tihat of

R. v, whilawmini wiicit is in full support of the attitude of

this Court nas bveen ignored. That case in turn was relied
on by wenutz 2. wno was the Judge of tne Court of Appeal

Wwilich has got uvinding authority on thils pauticular Court.

In teims of tue minimuwn Penalties Oider ot 1%68 in
cuases of rouvbery, the minimuws penully is prescribved as
ten (1u) yeairs' imprisonment., Tie wagistrate wiio tiied
and convicted tne accused is possessed of oinly eignt years’
sentencing powers. So regacrd veinyg tlad to the fact that
cominitting for sentence is a discretionary matter tnen he
cannot uroperly exercise that discretion to commit the
accused for sentence‘to this Court if in tine first instance
the law has depiived Niam of exescising such a discretion;
because in order to have exeicised his discretion properly
it inust be demonstiated that L.ae waximwn sentencing powers
tnat he is possessed of coincide witn tire minimum that the
statute allows. Furthermore .1is paximum sentencing powers
could even exceed the minimuwn prescribed. In thnat instance
if he felt tihiat tne maximum sentence *that he +«» andidbedd
Au;Mm?me, would still fall short of the sentence recuired to
meet thie offence, he is &at large to exercise his discretion
in terms of whicn tne matter is committed for sentence by

titis Court.

aaving said this,taecefore, I find tiat the magistrate
wio tried this case and [urnortedly committed tiie accused fou
sentence to this Court lhias done so irregularly and witinout
dany power or authiority to do so. There is a Chief wmagistrate

wiiose sentencing powers just coincide with €hie minimun penalties
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Juoescrived by the law. e should have veen toe one Lo aave
tried this matter. So tae order I wake, therefore, is that
tiie Cnief sagistrate snould try tiils matter ¢e _nove. Tae
sroceedings before The wenior Jdesident magistrave wWihio
purportedly titied this matter are ceclaced a nullity.
Anotier way of going zbout a matter suci, 4s tals one woul

G
ave been for the Magistrale witd nedard 1y to treut a2t us a
freparatory kxawmination at tne eid of wiiicih .1e suould have
o

committed the accused for »tiial not four ‘sentence’ Lo

1
A
thiis Court,

I Liave also veen inforwed by vovi Lounsel toat
titere is no objection to tie accused veing goanted baill.

e 1s accordingly granted bail on tie folloving conaitions -

(1) Down payvment of laree Hundreu galoti {L.C00-00)

(2) Production of surety in the suia of Tiree :undred
maloti (m300--00) (not casn) acceptable to thne
Repistrar.

That ne veport himself every nuaturdoy between

o) QCK &.nl. an . noon at thne uohwalets i

5 otcl d 12.00 O L tne Lsontiale’s ioek
Central Charyge Office.

—
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(4) Furtiiermnove he is not to intecsfere witn Crown
witnesses

(5) Further that ne should stand trial and that ne
siould nand over to tae saine Charge Uffice mohale's lioek
nis teavelling docuwments if any.

(v) Further that tihe accused is not to venture beyond
five (9) wilometers radius frow the nonale's iioex
Cnaipe Office. If occasion snould denund sucii as
nealtn, or if giave opccasions whnicn alfTect hin
personally should reguire his absence beyond
t'ive Kilometewrs Tioow Lnaet Centire the matter should
be birougnt to the attentlion of tihe ragistrate in
tiiat place.

Firglly I co sealise tizt tie susordinate Cowt dealt witiy tids matter on

22 vecenwer 14I5,1.e. long Letore tie presciibed wininua Penalties

legislation was repealed at tue beyinning of Uiis montil.
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