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IN THE HIGH C O U R T OF L E S O T H O

In the m a t t e r of :

R E X

v

TAMATI M O S E B O

J U D G M E N T

D e l i v e r e d by the H o n . M r . J u s t i c e M . L . L e h o h l a

on the 17th day of M a y , 1991

The M a g i s t r a t e who heard y o u r c a s e felt that - from
the n a t u r e of the o f f e n c e s outlined in the c o u n t s a c c o u n t also
being t a k e n of the fact that there is also a p r e v i o u s

c o n v i c t i o n involving Rape as in fact in these instant c o u n t s

Rape is a very c o m m o n factor in all of them e x c e p t of c o u r s e

count t h r e e (3) - you should be c o m m i t t e d for s e n t e n c e by

this C o u r t .

I have heard a r g u m e n t s and s u b m i s s i o n s by y o u r counsel

and I do s y m p a t h i s e with him b e c a u s e on a c c o u n t of the s o r t

of i n d e f e n s i b l e c o n d u c t that you m a n i f e s t e d in all t h e s e it

was very d i f f i c u l t to a d v a n c e anything in your f a v o u r . As a

result all that remained to be c o n s i d e r e d was the q u e s t i o n

of s e n t e n c e .

I am satisfied in the same way as the M a g i s t r a t e who

tried the c a s e that you c o m m i t t e d t h e s e o f f e n c e s , a n d the

only thing really to c o n s i d e r is w h a t type of s e n t e n c e will

meet this type of c o n d u c t . Your counsel has made an

i m p a s s i o n e d plea to this C o u r t in y o u r f a v o u r that r a t h e r

than you being given a harsh s e n t e n c e you should be given
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t h e s e n t e n c e w h i c h a c c o r d i n g to t h e R e v i s i o n of P e n a l t i e s

O r d e r of 1 9 8 8 p r e s c r i b e s f i v e ( 5 ) y e a r s as t h e m i n i m u m and

t h a t h i s s u b m i s s i o n is b a s e d on t h e f a c t t h a t in 1 9 8 7 w h e n

y o u w e r e c o n v i c t e d of a s i m i l a r o f f e n c e t h e l e g i s l a t u r e or

t h e l a w m a k e r had n o t p r e s c r i b e d a m i n i m u m s e n t e n c e f o r t h i s

t y p e o f o f f e n c e ; and in t h a t is i m p l i e d , if I u n d e r s t o o d h i m

w e l l , t h e f a c t t h a t w h e n y o u r e p e a t e d t h e o f f e n c e s in 1 9 8 9

t h e n y o u w e r e b a n k i n g on g e t t i n g t h e six m o n t h s t h a t y o u had

r e c e i v e d in 1 9 8 7 .

To c o n s i d e r y o u r m a t t e r I w o u l d h a v e t o h a v e r e f e r e n c e

to C R I / S / 9 / 8 9 - R e x v. P e e t e M a r o b a a n d A n o t h e r ( u n r e p o r t e d j

at p a g e 6 - T w i l l q u o t e in e x t e n s o t h e c o n s i d e r a t i o n s w h i c h

go i n t o t h e C o u r t ' s t h i n k i n g a s f a r as R a p e is c o n c e r n e d . I

w i l l s t a r t on p a g e f i v e ( 5 ) . M u c h t h e s a m e as w a s s t a t e d in

t h e c a s e j u s t r e f e r r e d to n o w , y o u r m a t t e r s e e m s to i n v o l v e

r e g u l a r i t y in t h e c o m m i s s i o n o f t h i s t y p e o f o f f e n c e . In t h e

c a s e C R I / S / I 7 / 8 8 - Rex v. T s e l i s o M a t h a b o B u r e C h a o - t h e

C o u r t h a d o b s e r v e d t h a t

"it s e e m s t h e r e f o r e t o me c l e a r t h a t t h e a c c u s e d
is not o n l y a f r e q u e n t c u s t o m e r in t h e p r o v i n c e
o f c r i m e b u t a l s o a v e r y b o l d o n e " .

T h e C o u r t w e n t f u r t h e r to say - t h i s c o u r t o b s e r v e d t h a t and

m a d e r e f e r e n c e t o a n o t h e r c a s e C a s h M . D l a m i n i and A n o t h e r v.

T h e K i n g ( u n r e p o r t e d and u n n u m b e r e d ) at p a g e 4 w h e r e M a i s e l s P

in a g r e e i n g w i t h t h e m a i n j u d g m e n t by I s a a c s J.A. s a i d at

p a g e 4

" T h e f a c t s in t h i s p r e s e n t c a s e r e a l l y s p e a k f o r
t h e m s e l v e s t h e r e is no d o u b t t h a t t h e a p p e l l a n t h a s
s y s t e m a t i c a l l y e m b a r k e d on a c o u r s e o f h o u s e b r e a k i n g ,
t h e f t and r o b b e r y I c a n a l m o s t say t h a t t h i s h a s b e e n
h i s b u s i n e s s and t h a t b u s i n e s s h a s to s t o p . I a g r e e
e n t i r e l y t h a t he s h o u l d be d e c l a r e d an h a b i t u a l
c r i m i n a l and g i v e n an i n d e t e r m i n a t e s e n t e n c e . "

In t r e a t i n g o f w h a t c o n s i d e r a t i o n s a r e t o be t a k e n i n t o

a c c o u n t in a c a s e s i m i l a r to t h e p r e s e n t I s a a c s J.A. s a i d at

p a g e 2
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"In t h e c a s e , in t h e South A f r i c a n c o u r t s it was
s u g g e s t e d t h a t b e f o r e imposing i n d e t e r m i n a t e
s e n t e n c e the a p p e l l a n t s h o u l d h a v e b e e n w a r n e d
of t h e d a n g e r t h a t he m i g h t be c o n v i c t e d of such
and it w a s a l s o s u g g e s t e d t h a t it was only c a s e s
in t h e High C o u r t w h i c h s h o u l d be t a k e n into
a c c o u n t . In the c a s e in S o u t h A f r i c a n A p p e a l
C o u r t s the f a c t s w e r e very m u c h d i f f e r e n t from
t h o s e in the p r e s e n t c a s e , and I do not t h i n k
that the learned J u d g e s of S o u t h A f r i c a n C o u r t
of A p p e a l i n t e n d e d to lay it d o w n as a g e n e r a l
p r i n c i p l e of law t h a t an a c c u s e d should a l w a y s
be w a r n e d for an i n d e t e r m i n a t e s e n t e n c e b e f o r e
being s e n t e n c e d to s u c h . Of c o u r s e c a s e s in South
A f r i c a n A p p e a l C o u r t a l t h o u g h not b i n d i n g on t h i s
C o u r t are of very g r e a t p e r s u a s i v e v a l u e and this
C o u r t will a l w a y s t a k e the o p i n i o n of t h e J u d g e s
of the S o u t h A f r i c a n c o u r t of A p p e a l w i t h t h e
g r e a t e s t r e s p e c t . Of c o u r s e if t h e r e is c o n f l i c t
b e t w e e n the A p p e a l C o u r t of S o u t h A f r i c a and t h i s
C o u r t of A p p e a l , it is t h i s C o u r t of A p p e a l w h i c h
m u s t be f o l l o w e d " .

The learned I s a a c s J.A. p r o c e e d e d and e x t r a c t e d a

p a s s a g e from a d e c i s i o n by Mr. J u s t i c e S m i t in t h e S w a z i l a n d

C o u r t of A p p e a l as f o l l o w s :

"I wish to s t r e s s h o w e v e r t h a t it is only f a i r to
an a c c u s e d w h o has a r e c o r d of p r e v i o u s c o n v i c t i o n s
which q u a l i f y him for an i n d e t e r m i n a t e s e n t e n c e
t h a t he should be w a r n e d of the d a n g e r of b e i n g
d e c l a r e d an h a b i t u a l c r i m i n a l and the c o n s e q u e n c e s
t h e r e o f . The c o u r t s should r e m e m b e r to do it as
in m o s t c a s e s the a c c u s e d are p r o b a b l y i g n o r a n t of
t h e d a n g e r " .

T h i s C o u r t w e n t f u r t h e r to c o n s i d e r the f o l l o w i n g

p a s s a g e s t a t e d in the same vein a s , e x c e p t for d i f f e r i n g

s l i g h t l y f r o m , the v i e w e x p r e s s e d by S m i t J.A. w h e r e M a i s e l s

r e f e r r i n g to and r e l y i n g on R. vs S w a r t s 1 9 5 3 ( 4 ) SA 451 at

463 d e l i v e r e d by t h e C h i e f J u s t i c e C e n t l i v r e s said

"I do not wish it to be i n f e r r e d t h a t it ( m e a n i n g
t h e i n d e t e r m i n a t e s e n t e n c e ) should n e v e r be
imposed w h e r e an a c c u s e d has not p r e v i o u s l y been
c o n v i c t e d b e f o r e the S u p r e m e C o u r t or w h e n he
had not p r e v i o u s l y b e e n w a r n e d of t h e i n d e t e r m i n a t e
s e n t e n c e . Each c a s e s h o u l d be d e c i d e d on its own
f a c t s " .

S e c t i o n 303 of the C r i m i n a l P r o c e d u r e and E v i d e n c e A c t of

1981 i . e . N o . 9 of 1 9 8 1 , s a y s

"If


