
C R I / A / 8 9 / 9 0

IN THE H I G H C O U R T OF L E S O T H O

In the Appeal of :

M O K E T E S E P H O K O

v

R E X

J U D G M E N T

D e l i v e r e d by t h e H o n . M r . J u s t i c e M . L . L e h o h l a
on t h e 25th day of A p r i l , 1991

From the state of the r e c o r d it a p p e a r s t h a t

the M a g i s t r a t e who c o n v i c t e d you did so p r o p e r l y . But

a p a r t f r o m t h a t t h e r e are a n u m b e r of t h i n g s w h i c h a r e

not s a t i s f a c t o r y in this c a s e . I will s t a r t f i r s t of

all by s h o w i n g t h a t it a p p e a r s t h a t t h i s c a s e should

p r o p e r l y h a v e been dealt with by a J u d g e who r e v i e w e d it

in t h e f i r s t p l a c e .

It a p p e a r s that t h r o u g h c o r r e s p o n d e n c e t h e

learned J u d g e had some d i f f i c u l t y as to why t h e M a g i s t r a t e

c a m e to the c o n c l u s i o n t h a t he did as to t h e p e n a l t y

i m p o s e d . The learned J u d g e asked the l e a r n e d M a g i s t r a t e

to g i v e r e a s o n s w h i c h the l e a r n e d M a g i s t r a t e duly s u p p l i e d

The r e a s o n s t h a t the M a g i s t r a t e g a v e a r e s a t i s f a c t o r y on

the w h o l e . The M a g i s t r a t e o u t l i n e d t h a t he d e a l t with the

c a s e on the basis of Road T r a n s p o r t Act of 1931 as A m e n d e d

by Order N o . 1 4 of 1987 w h e r e a s t h e l e a r n e d J u d g e had

t h o u g h t t h a t t h i s c a s e fell to be t r e a t e d under Road

T r a f f i c Act and the l e a r n e d M a g i s t r a t e , it a p p e a r s , had

d i f f i c u l t y t r y i n g to r e c o n c i l e t h i s law with t h e b e n i g n i t y

he felt was w a r r a n t e d with regard to s e n t e n c e and

c o m m o n s e n s e . W h a t r e a l l y w o r r i e d the learned M a g i s t r a t e
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was the fact that he felt it w a s m a n d a t o r y upon him to

m a k e an order of f o r f e i t u r e of the v e h i c l e which is the

incidental part of t h e s e p r o c e e d i n g s . The r e l e v a n t

section relied o n , that i s , S e c t i o n 2 7 ( 1 ) ( a ) of O r d e r

N o . 1 4 of 1987 says :

"A p e r s o n g u i l t y of an o f f e n c e under this Act
for which no special p e n a l t i e s are p r o v i d e d is
liable -

(a) in the c a s e of a f i r s t o f f e n d e r to a fine
of not less than M 6 0 0 . 0 0 and t o i m p r i s o n m e n t
for not less than t h r e e ( 3 ) m o n t h s

(b) in c a s e of a second or s u b s e q u e n t o f f e n c e
to i m p r i s o n m e n t for not less than s i x ( 6 )
m o n t h s w i t h o u t the o p t i o n of a f i n e " .

S u b s e c t i o n (2) says

"In a d d i t i o n to the p e n a l t i e s s p e c i f i e d in s u b -
s e c t i o n (1) the c o u r t c o n v i c t i n g a p e r s o n of an
o f f e n c e involving an u n a u t h o r i s e d o p e r a t i o n of
a public m o t o r v e h i c l e shall d e c l a r e the m o t o r
v e h i c l e of the c o n v i c t e d person or p e r s o n ' s
right in such v e h i c l e to be f o r f e i t e d to the
S t a t e " .

To all a p p e a r a n c e s it seems that the learned

M a g i s t r a t e could be c r e d i t e d with having applied his mind

p r o p e r l y to t h e s e s u b s e c t i o n s . But I do feel that in

c o m p a r i s o n with a s i m i l a r s t a t u t e which d e a l s with

m i n i m u m p e n a l t i e s i.e. R e v i s i o n of P e n a l t i e s ( A m e n d m e n t )

O r d e r 10 of 1988 it is s p e c i f i c a l l y m e n t i o n e d t h a t no

p o r t i o n of the p e n a l t i e s p r o v i d e d in such S t a t u t e shall

be s u s p e n d e d . But by c o n t r a s t with this one t h e r e is

no such s p e c i f i c o r d e r that a p e r s o n found guilty u n d e r

this s u b s e c t i o n shall not h a v e a p o r t i o n of his s e n t e n c e

s u s p e n d e d . By c o m p a r i s o n it would mean t h e r e f o r e -

my i n t e r p r e t a t i o n I hope is c o r r e c t - that by c o n t r a s t

with the f o r m e r type of S t a t u t e r e f e r r e d to e a l i e r , t h i s

p a r t i c u l a r S t a t u t e that we are d e a l i n g with h e r e d o e s

not p r e v e n t a p o r t i o n of t h e s e n t e n c e or the e n t i r e

s e n t e n c e being s u s p e n d e d . So I think that a p o r t i o n of

t h i s M 6 0 0 . 0 0 fine and or 3 m o n t h s ' i m p r i s o n m e n t r e f e r r e d

to a b o v e should be s u s p e n d e d m o r e so b e c a u s e the a c c u s e d
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did not w a s t e the t i m e of t h e C o u r t . He p l e a d e d g u i l t y .

As I stated the J u d g e b e f o r e whom this m a t t e r c a m e m a d e

his own o r d e r r e g a r d i n g t h e f a c t t h a t the M a g i s t r a t e

should s u p p l y r e a s o n s for t h e c o n c l u s i o n t h a t he r e a c h e d .

Had the p r o p e r p r o c e d u r e b e e n in f a c t f o l l o w e d

when this appeal w a s being p e r s u e d - in o t h e r w o r d s if

p r o v i s i o n s of S e c t i o n 3 2 7 of our C r i m i n a l P r o c e d u r e and

E v i d e n c e Act 1981 had been f o l l o w e d - then it w o u l d have

been c l e a r to m e b e f o r e I d e a l t w i t h this m a t t e r t h a t it

stood to be d e t e r m i n e d by the J u d g e who had in the f i r s t

p l a c e d e a l t with it. The p r o v i s i o n s of S e c t i o n 3 2 7 are

as f o l l o w s :

"If an appeal a g a i n s t a c o n v i c t i o n or s e n t e n c e
from a S u b o r d i n a t e C o u r t has been duly n o t e d ,
the c o u r t of a p p e a l , on p e r u s i n g the r e c o r d o f
the c a s e , i n c l u d i n g the a p p e l l a n t ' s s t a t e m e n t
setting out t h e g r o u n d s upon w h i c h the appeal
is b a s e d , and any d u e n o t i c e of a m e n d m e n t there-
o f , and any f u r t h e r d o c u m e n t t h a t may h a v e duly
b e c o m e part of the r e c o r d , may if it c o n s i d e r e d
t h a t t h e r e is no s u f f i c i e n t g r o u n d s for
i n t e r f e r i n g , d i s m i s s t h e appeal s u m m a r i l y " .

S e c t i o n 323 f o l l o w i n g i m m e d i a t e l y a f t e r the first

p r o v i d e s t h a t -

"If the C o u r t of A p p e a l d o e s not d i s m i s s t h e
appeal s u m m a r i l y t h e r e u n d e r S e c t i o n 3 2 7 it shall
cause n o t i c e to be g i v e n to the a p p e l l a n t or his
c o u n s e l or t h e D i r e c t o r of P u b l i c P r o s e c u t i o n or
in the c a s e of a p r i v a t e p r o s e c u t i o n to the
c o m p l a i n a n t or his c o u n s e l of t h e t i m e and p l a c e
at w h i c h the appeal will be h e a r d , f u r n i s h i n g
the D i r e c t o r of P u b l i c P r o s e c u t i o n s or the
c o m p l a i n a n t or his c o u n s e l with a copy of t h e
record of the c a s e i n c l u d i n g the a p p e l l a n t ' s
s t a t e m e n t setting out t h e g r o u n d s upon w h i c h the
appeal is based and any due n o t i c e of a m e n d m e n t
t h e r e o f any f u r t h e r d o c u m e n t s t h a t may h a v e duly
b e c o m e part of t h e r e c o r d " .

All I am saying is t h a t had this C o u r t been

a p p r a i s e d of this record in g o o d t i m e then it w o u l d not

h a v e had any d i f f i c u l t y in letting the J u d g e who had

m a d e e a l i e r o r d e r s deal with t h e m a t t e r .
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It does not benefit anyone to ignore the statute

that regulates the procedure intended to be followed by

this C o u r t .

The procedure set out in these sections is

s i m p l e . All it enjoins the Registrar to do when a record

of p r o c e e d i n g s on appeal from the S u b o r d i n a t e Court

arrives is to place it before any Judge who should

d e t e r m i n e whether to dismiss the appeal summarily or

decide that the Registrar should place it on the roll for

hearing in the o r d i n a r y m a n n e r . Usually if this proceding

is adopted the hearing of the appeal should occur within

a week if the appellant is in custody and within three

weeks if he is on bail and his place of abode lies in a

remote area where it takes police a longer time to serve

him with a notice of hearing. See C R I / A / 5 5 / 8 3 William

Mabote vs Rex ( u n r e p o r t e d ) by Mofokeng J. See also

C R I / A / 2 2 / 8 6 Phohlo vs Rex ( u n r e p o r t e d ) at page 5.

I need hardly state that the Court of Appeal of

Lesotho found it necessary to blaze the trail in an

attempt to d e m o n s t r a t e the necessity of observing the

importance of provisions of sections referred to above

in the famous appeal i.e. C. of A (CRI) N o . 2 of 1984

Teboho S e h o l o h o l o vs Rex ( u n r e p o r t e d )

Another feature which I think should redound to

the accused's benefit is the interpretation of sub-

section (2) of Section 3 2 7 . It shows that an o f f e n d i n g

vehicle should be confiscated or forfeited to the C r o w n .

It also recognises that the offending vehicle may not be

belonging to the person driving it. While in the first

instance the person who would feel the penalty would be

the owner through f o r f e i t u r e of his vehicle I find it

difficult to see how the right of the driver to whom

the vehicle does not belong could be forfeited to the

S t a t e . To that extent I feel that the order of forfeit

of this vehicle was not proper - I t h e r e f o r e set it

aside as I had stated e a r l i e r .
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The accused was properly convicted but I feel that

the sentence imposed was rather on the harsh s i d e . I

find it fitting t h e r e f o r e that M 4 0 0 . 0 0 or two (2) m o n t h s

of the sentence be suspended for a period of one y e a r

on condition that the accused is not c o n v i c t e d under the

provisions of the law under which he was c h a r g e d . It

stands to reason t h e r e f o r e that the order as to s e n t e n c e

that was imposed by the learned M a g i s t r a t e is set aside

and is substituted by the one I have just p r o n o u n c e d .

J U D G E

25th A p r i l , 1991

For A p p e l l a n t : M r . Mohau

For Crown : M s . Nku


