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IN THE HIGH COURT OF - LESOTHO

1n the matter between:-

R E X
and
RAMENG MOSUOE - - Accused

JUDGMENT

Delivered by the Honourable Mr. Justice J.L. Kheola
on the 22nd day of April, 1991

The accused is charged with two counts of murder; it
being alleged that on the 1fti day of August, 1984, and at or
near Ha Ramosothoane in the district of Maseru, the accused
unlawfully and intentionally killed Motseki Motseki (in count
1) and fiothonyana Letsohla (in count II). He pleaded not guilty

to both counts.

The accused has admitted that he shot and killed the two
deceased persons but he has pleaded self-defence. The onus is on
the Crown to rebut this defence and to prova that it is false beyond
reasonable doubt. In'other words, the crown must prove that the
deceased persons never put the life of the accused in any imminent

danger in order to entitle him to shoot and kill them.

[20nnn.



P.W.1 Ramokhosi Makolojane testified that on the 1ith
August, 1984 he attended a feast at the home of tne Ramosothoane.
The feast started at about 2.00 p.m. wﬁile the accused and his
compaAibh had arrived earlier at about 1.00 p.m. They were
membefs of R.L.D.F. and had come to that viildge to investigate
the causés of certain disturbances. He receivéd the accused
and his companicn; Private ¥osiuoa (P.W.5) and put them 1n a
housé where close relatives of the family werd aﬁcqmmodaied.

The feast went on for the whole afternoon and for almost the
whole rifght tiil the small hours vhen the troubde started., During
the feast the accused was drinking ginger beer,és well as Sesotho
beer. P.W.1 says that he drank gingeér beer énd p&fﬁidge but
never drank beer because he is teetotaller. The deceased persons
drank Sesotho beer. People in that house were singing and dancing
and there was a lot of noise. At about 3.00 or 4.00 a.m, P.W.1
noticed that there was a quarrel between the accused and one
Motlatsi Molapo (P.W.4). The quarrel was over an axe, the

accused was asking P.W.4 what he was doing with the axe. P.W.4
explained that he was removing the axe from Qhere it had been
lying because there were many people in the house and he appa-

rently thought that they would steal it.

P.¥.1 went to them and explained to the accused that he
(P.W.1) had ordered P.W.4 to remove the axe because he was of
the opinion that it might be stolen by the people who were
singing and dancing in the house. The accused retorted by saying
that he had realized that there was too much silliness in the
house, He took out a pistol from his waist and went out of the
house. As he was going out iotseki Motseki (Deceased No.1) talked
to Mosothoana Letsohla (Deceased No.2) and said that they must leavs

the place because there was trouble in the house. They stood up



and walked towards the dodr. Deceased No.i was infront of
deceased No.2. At that time the accused was standing in the
forecourt facing towards the door. He was about three paces
from the door. P.H.1 says that he saw him because there waé
moonlight and he (P.4.1) was standing near the door inside the
house. As soon as deceased No.t got out, P.W.1 heard a gun
report. Deceased No.1 fell on his face outside near the door.
Deceased No.2 was shot three times at the doorway and fell down.
He crawled back into the house, Immediately after the shooting
the late Mopeli Koloi {he was P.W.4 at the preparatory examination
and whose deposition has been admitted in terms of section 227
of the Criminal Proceduré and Evidence Act 1981) entered and
closed the door. He said that no one should go out because a
person had killed many people outside. The people in the house
heeded his warning and sat dowm. Soon after that the accused
entered and went straight to P.W,1. Accused asked him whether
he was still dreaming as he did before and was brandishing his
pistol. P.W.1 apologized and asked the accused to forgive him
because he did not utter those words in a bad mood. The accused

left him alone and went out.

Thereafter P.i.1 went out and reported the matter to the
host. The accused was taken to another house. The accused did
not do anything with the axe. The quarrel between the accused and
P.H.4 was verbal and the former never manhandled the latter in any
way. P.W.1 says that on the following morning he remarked that
the accused had had a misfortune. The accused replied that he had

not done what he had done accidentally or unintentionally. There



had not been any quarrel at any time during the feast and they
did not even talk to each pther. The deceased persons were

not ammed. P.Y.1 estimates that there were about ten or

fifteen people in the house which was a rondavel with a diameter

of about six (5) paces.

Under cross-examination P.l.1 admitted that from where
he was standiné in the rondavel he could not see what was
happening outside. The axe had originally been placed on the
meat behind the door and that is where P.%.4 took it from. He
did not hear any quarrel betw=en one of the deceased and the
accused allegedly caused by the former touching the foot of the
latter. He denied that one of the deceased persons was holding
an axe when they went out of the rondavel. He also denied that
one of the deceased persons asked the late Mopeli Koloi what he
was talking to a policeman because they did not want policemen
in their village. He said if the deceased had uttered those
words he would have heard him because.he was near the door. H?
also denies that the first shot was fired in the air because it
was that first shot that hit the first deceased and felled him.
Hhen it was put to him that at the preparatory examination he
said that the accused slapped P.M4.4 but in this Court he i§ now
saying the quarrel was only verbal, P.W.1 said the cause of
this was © the manner in which he was led by the
Crown Counsel and the Public Prosecutor respectively. He admitted
that he was a forgetful person and that he may have forgotten the
events of that dayoh He admitted that at the preparatory examina-
tion he said he was standing in the centre of the rondavel but

in this Court he is now saying he was standing near the door.



He attributed this contradiction to the fact that the events
he was describing took piace a long time ago. He denied that

deceased No.2 came out running and raising up an axe.

P.i.2¢ Thakabanna Phethoika is the son-in-law of Caswell
Koioi, the host. He testified that he arrived at the feast
in the afternoon. As the son-in-law of the family he was well
received and given a 20~litres tin full of Sesotho beer. He
was accommodated in the same house with the accused and the
deceased persons together with other people. He estimates
that there were aboui ten peobie in the house. They were
singing and dancing when he neard that the accused and P.l.4
were having a quarrel. He saﬁ that the accused was holding
an axe and was asking P.W.4 what was he doing with thet axe.
P.#.4 said he was not doing anything; the accused slapped him
twice on the cheek, P.H.1 intervened and toid the accused that
even if he was a policeman or soldier he must not treat a
person like that; there was a chief as weli at the host to wham
a compiaint against any person could be reported. The accused
replied and said there was too much silliness in the house and
that he would eradicate it. lie went out still hoiding the axe.
After the accused had gone out the deceased iWo.i asked the
second deceased that they snouid go because he could not stay
in a place iike that one. They proceeded towards the door
foilowing each other. As soon as they got out P.W.Z2 heard about
four (4} or five gun reports ,. Therearter the accused came in ana
ordered P.Y.1 to say what he nad said earlier. P.Y.1 pleaded
for forgiveness because he did not expect that what he said would
lead to the shooting. He observed that the accused did not have

any axe at the time he was talking to P.U.1.



Under cross-examination P.W.2 said that when t the
trouble started he was not yet drunk because he had taken only
two scales of beer. He denied that at one time during the
singing and dancing one 61’ the deceased person touched or
trampled on the accused's foot. The accused sat on the left
side of the centre of the house while the deceased persons sat
on the right side with the wiiness. He denies that there was
ever any quarrel between the accused and any of the deceased

persons.

The evidence of P.W.4 ijotlatsi ifolapo was to a large
extent similar to that of P.i.i and P.M.2. It is, however, worth
menioning at the outset that tiiis witness could not make a
distinction between dusk amd afternoon as weil as between
night and evening/dusk. He testified that he was in the house
already described by the other witnesses. While he was in
the house P.W.1 ordered him {c pick up an axe from the floor
and put on the meat behind the door because it was likely that
the people in the house might steal it. He took the axe but
before he could put it on the meat the accused snatched it from
" him and slapped him twice on the cheek. He brandished it and
asked what he was doing with the axe. P.Y.1 intervened and said
that the accused should not assault P.W.4 Decause he (P.W.1) had
ordered him to remove the axe. P.i.J further said that the owner
of the house ard the chief were there and the accused had to repor:
his complaint to them. Accused went out still holding the axe.
P.4.1 says that after the accused had gone out, deceased No.2 went
out followed by the first deceased. Before the secord deceased

vent out he said he had seen that P.4.4 had been slapped twice amd



advised him to sit down where he {‘deceased No.2) had been

sitting.

P.4.4 testified that immediately after the deceased
persons had- gone out he heard four gun reports. He heard
the second deceased say: "I am dying and leaving my children, "
He (secord deceased) crawled back into the house. He bled
from the right upperarm, below the ammpit and on the buttock.
Soon after the shooting the accused entered holding an axe ard
a pistol. He ordered P.il.1 to say what he had said before.
P.W.1 said that there was still no fight. The accused was in
a fighting mood when he uttered those words and was holding
a pistol in his right hand and raising it up. On the following
morning accused said that what he did had not been done

accidently.

Under cross-examination P.W.4 said that he does not
agree with the other witnesées that the shooting took place
a short time after the deceased had gone out.

P.H.5 Private Mosiuoa testified that he is a member of
Royal Lesotho Defence Force. On the day in question he was at
ha Ramosothoane. He was on patrol with the accused. They were
received by the chief and his development conmittee. During the
evening they attended a feast at the home of one Koloi. They
were given food anmd Sesotho beer. He did not drink beer while
the accused drank until he vtas too drunk. Uhile they were
sitting in the house he noticed that the accused was having a

quarrel with a stranger. The accused was holding an axe and



said the man was trying to chop him with it. He intervened

and the quarrel seemed to have ended. After about five minutes
he heard a gun report followed by other two gun reports in
rapid succession. He immediately went otit looking for his
companion (the accused). He managed to get out after pushing
~aside people who were trying to get out while others were
forcing their way into the house. He found the accused outside
and asked him what was happening. The latter showed him an axe
and said: "I shall fan (phutia) you with this axe. This axe
was to be used to chop me." On the following day one man came
to the accused and remarked that a misfortune befell him. Accused

said that he had not done it unintentionally.

P.¥.5 said that he did not immediately disaim the
accused when he found him outside because he did not want to
make him wild. He and Koloi finally took the accused to another
house. On the following morning the accused was taken to the
police station and handed oveir to the police together with

the axe.

The deposition of the iate Mopeli Koloi was admitted
in evidence in terms of section 227 of the Criminal Procedure
and tvidence Act 1981. His deposition is to the effect that
on the f1th August, 1984 he was at his parents' hame with the
accused and P.1.5. He had been a soldier with them but had left
the Force. He received the accused and P.4.5 and served them with
food and liquor. Both men drank liquor; Very late in the evening

he realized that there was trouble in the house in which they were



sitting. He.saw one man strike another man with a hand. He
approached the two men and found that one of them was the
accused. He (accused} was hoiding an axe. iiopeli says that

he asked the accused what was happening. Accused said an
attempt was beihg made to strike him with the same axe. P.4H.4
was infront of the accused gnd P.W.i was trying to stop the
accused who wanted to attack P.4.4. He got hold of the accused
and dragged him out of the house. They stopped outside the
door step. He asked the accusad to give him the axe and told ;.
him that it was wrong to find him causing trouble. The accused
refused to give him the axe. As they were talking,

the first deceased came and toid him that he was leaving. Even
before he could respond , the second deceased came and asked
where the report said his hoae boy had got the axe from.

ilopeli Koloi deposed that even betore he could respord. to the
second deceased, he saw that the accused was shooting the two
men. The accused was about one or two paces infront of him
while the two deceased persons were standing on his left side.
The accused fired about four times but he is not sure because
he was frightened. He ran into the house and warned the people
therein not to go outside. The deceased persons were not holding

anything in their hands when they were shot.

The accused's version is that at about 7.30 p.m. on the
day in question he and P.l{.5 attended a feast at the home of Koloi.
They were accommodated in a romdavel in which there were about
fifteen to twenty people who were singing and dancing and drinking
Sesotho beer. At one time he sat between two men he did not know.

One of the man stood up amd passed infront of the accused and as



he did so he stepped on the foot of the accused. A rou broke

out when the accused asked the man whether he was aware that

he had stepped on his foot. The man became very angry. P.L;.S
heard the noise and came to where the acjcused and the man were
quarreling: He warned the man to leavé the accused alone because
he (the man) had committed a wrong against the accused. The

late Hopeli Koloi also came and the quarrel was stopped.

The accusad testified that about ten (10) minutes after
the quafrel had been stbpped the late Mopeli Koloi again came
into the house and found him (accusad) sitting behind the
door. mopeli asked the accused to come out with him. They
went out and stood near the door outside. ilopeli asked him to
explain what was happening in the house. UWhile he was explaining
to riopeli, a man came out of the house and was running towards
them and brandishing an axe. The man asked iopeli what he was
discussing with a policeman. The accused said that as the man
advanced towards him he {(accusad) movad two paces backwards and
went behind Mopeli. The man kept on advancing towards him. He
drew his pistol and cocked it. He fired in the air to scare
him away but the man kept on advancing towards him. At about the
same time anothetj man came running behind the first man. The
second man was raising up his right arm. It was at this juncture
that the accused firad at the man with the axe who was then only
about two paces fram him. Hc was aiming his pistol at the chest
area. After he was shot the iman turned and faced towards the
house. The second man kept on advancing towards the accused. He
fired two shots at him in quick succession. He fell down and
Crawled back into the house still talking. After the

shooting the accused went closer to the



first man who was holding an axe and took an axe which was
lying onpthe ground on the vight side of the man. He went into
the house and showed P.ti.1 the axe and explained to him that it
was the axe with whichrhe was about to be chopped. He went out
but many people also came out of the house and P.I.1 said:

“This is the poiicamnan who has killed our people.”

On the following morning he was sitting on a rock when
one Kolobe ceme to him and askied him whether what had happened
had been caused by him. Accused says that before he ansuered
him he shed tears and then Kolobe said: "My child, I think what
has happened was not intentional." Accused says that he never
spoke to P.K.1 on the following morning and denies that he
said what he did was not uninientionai. When they eventually
returned to Semonkong Police station he nanded over to S/Lt.
fakhotla the following things - an axe, pistol and two empty
shells.

ifr. iMalebanye, counsel for the devence, submitted that the

evidence led by the Crown is nhighly inconsistent and contradictory,
not only in relation to compaiison of the testimony of different
withesses, but also in relation to the testimony of one and the
same witness. Host of the Ciown witnesses' testimony was not
consistent with what they deposed to at the preparatory examina-

tion (P.E.). He referred to tha following examples:

P.1.1 had testitied at the P.E. that when the shooting
took place he did not feel dvrunk, implying that he had been drinkinn

yet at the trial he said he does not indulge in intoxicating drinks
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at all. Secordly, attgﬁeph§iness had said that when the shooting
took place he was about the centre of the house and yet at the

trial he said he stood near the door. M. iialebanye submitted

that the evidence of P.M.1 is of paramount importance as he is
the only witness vho alleges to have seen the occurrences outside
the rondavel immediately priov to the shooting. It is, however,
roteworthy that the witness conceded under cross-examination that
due to the minimal! light outside, coupled with the fact that the

rondavel was well 1it inside, he could not have seen outside.

i agree with the critici:sm levelled against the evidence
of P.4.i. By saving that he did not feel drunk he gave the
impression that he had been diinking intoxicating drink. #y
difficulty with the so called deposition is that it was
apparently not taken down in writing in accordance with the
provisions of section 70 (2) (¢) of the Criminal Procedure and
Evidence Act 1981 (the Act) in that there is no indication that
the evidence was read over to the witness; it is also not
irdicated who interpreted it Trom English into Sesotho. The
iearned iagistrate did not aiix his signature. In my view
the evidence was irregulary taken and is not a deposition or

evidence in temms of section 70 (2} (c) of the Act.

It is not correct that at the P.E., P.4.2 said -he did
not hear the alleged verbal communication between the accused
and P.W.4. At page 19 of the P.E. record the witness says that
he saw the accused raising up the axe and asking P.W.4 what he
did with it. P.1.4 said he did nothing with it. It seems to me
that ail the criticiam levelied against the evidence of P.M.2 has 1O

substance at all.

P



a
Mr, Maiebanye submitted thatﬂihe P.E., P.W.4 deposed

that when the accused was taikeir out of the rondavel by Mopeli
Koloi after the quarrel, he did not see the axe amd yet at the
trial the witness now turns around and says that the accused
carried the axe with him out of the rondavel. I agreé that at
page 22 of the P.E. record the witness is recorded as having said
so. This is surprising because at page 2i the witness is
recorded as having said “ét the time the axe was already in the
nands of accused. Accused walled out with it." Again the

P.E. record does not show wno interpreted the evidence from
gnglish into Sesotho. I have a doubt wbether what appears on
page 22 was read over to the witness because he and the public
prosecutor would have neard that it was in conflict with what

appears on page 21.

There was evidence by the police afficer (P.W.3) that
on the day the P.E. was held ihe magistrate who recorded the
evidence was not well at aii. He compiained of headache and
even went to the hospital. 1 am inclined to agree with this
witness because some of the itistakes he made show extreme care-
lessness. He sometimes stamped the piroceedings with the deposi-
tion stamp but failed to affix his signature and to indicate who
interpreted the evidence from English into Sesotho. e do not
know whether he did the interpretation himse!f or used the court
interpretor. I am of the opinion that not much reliance should
be placed on the P.E. record. In any case it seams to me that

whatever discrepancies have baen pointed out by iir. Halebanye

are not material. The events in this case took place at a feast
during which the peopie including the Crown witnesses were singing

and dancing. They were also dyinking beer and T have no doubt in

fa ...,



my mind that even if some of them were not dead drunk the

beer must have had some infiuence on their minds. There were
between ten and fifteen peopic cramed in a fairly snall
rondavel. Because of the noisz in the house people who were
dancing or sitting at one end of the house could not hear what
other people on the other side of the house were saying.

Those were the prevailing civcumstances urder which the

evidence must be considered.

It is common cause that the accused had a quarrel with
another person in the house. According to ali the Croun
witnesses the person involved in the quarrel was Motlatsi
Molapo (P.4.4). On the other hand the accused says that the
_person involvad was one of tie deceased and that the cause of
the trouble was that the deccased stepped upon his (accused's)
foot and when his attention was dirawn to that fact he became
angry. The accused did not iinow most of the people in the
house except P.4.1, PA‘J.,'S and the late Fiopeli Koloi. So,
his evidence that he had a quarrel with one of the deceasad

persons cannot be reiiable because he did not know thaem.

Regarding the cause oF the quarrel P.W.4 testified that
he was the person involved in the quarrel. The accused saw
nim holding an axe in his hand and asked him what he was doing
with it. The accused wrested the axe from him and slapped
him on the cheek twice. It was at this juncture that P.W.1 and
P.W.5 realized that there was something amiss. They went to that
side of the house where the quarrel was going on. The accused was
already holding the axe. P.i.1 explained to the accused that he

had instructed P.W.4 to remova the axe. However, the accused

/15cceann-



was not happy with that explanation and said the axe was just
about to be used to chop him. He uttered words to the effect
that there was too much silliness in the house and that he

would eradicate it. He went out still holding the axe.

The impression I had of the Crown witnesses was that
they were truthful witnesses who were prepared to tell the
Cou_rf what they remembered. It must be bome in mind that these
witnesses were giving evidence regarding svents that took place
over six (6) and half years ago and under the circunstances.l
have described above. The story of the accused that one of the
deceased had stepped on his foot is an outright lievwhich he
never even reported to anybody at the time of the quarrel. All
what he said was that the axa was about to be used to chop him.
There is overwhelming evidence that when the accused uttered
those words he was quarrelling with P.%.4 and not with any of
the deceased. His story is designed to give a reason that at
least one of the deceased had a cause to attach him because
he had just quarrelled with him inside the rondavel. I am
satisfied that there was no such quarrel and that the accused

is trying to justify his killing of two innocent people.

There has been proof beyond a rea sohable doubt that the
accused went out of the house with the axe still in his hands,
that immediately after fe went out » the second deceased asked
the first deceased that they should leave because he could not
stay in a house in which there was trouble. The deceased pro-
ceeded towards the door and the flirst deceased was infront.

P.H.1 testified that as soon as the first deceased got out, he head

/i6......



2 gun report. When the seconi deceased was at the doorway P.W.1
heard other gun reports. I think that P.W.1 is not guite correct
that the second deceased was shot at the doorway. I have
accepted the evidence of the other Crown witnesses that the
secord deceased was also shot immediately after he got out of the
house. In his evidence-in-chief P.W.1 had alleged that he saw
what happened outside but undgr cross-examination he conceded
that he could not see what was happening outside because of

poor light and because there was good light in the house. So
the only eye-witness concerning the events that took place
outside the house is the late Mopoli Koloi whose deposition

at the P.E. has been admitted in terms of section 227 of the

Criminal Procedure and Evidence Act 1931.

Not much reliance can be placed on such a deposition
because the deponent was not cross-examined. The accused was
given a chance to cross-examine the witness but decided to
reserve the cross-examination until the trial. wopeli Koloi's
evidence is that he and accused were standing at the door step.
He asked the accused to give him the axe. On this point his
evidence is confirmed by all the Crown witnesses that the accused
already had the axe in his possession when he went out of the
house. This is a very important point because it is accused's
story that he left the axe in the hobse when he went out. This
allegation has been totally refﬁted by the Crown witnesses and I
have believed them. One of such witnesses is the accused's own
companion, Private Hosiuoa (P.4.5) who was on patrol with him.

There is no allegation that he had any grudge against the accused.



An attempt was made that P.W.5's home was in the same area and
that he had loyalty and sympathy towards his home people, It
turned out that P.W.5's home village was far from there. I find
it to be most unlikely that P.K.5 could betray his colleague and
falsely implicate him in a crime he has not committed in order to

please the people most of whom he hardly Knew.

The second question is whether the deceased persons
attacked the accused in the manner he has described. #iopell
Koloi deposed that as he was talking to the accused and asking
him to hand over the axe to him, the first deceased came to
them and told him that he was leaving. Before he answered him,

the second deceased came and asked "where the report said his

home boy had got the axe from." (My underlining). The words u.d~e"’

underlined are not clear as to whom the deceased was referring.
The accused shot the two deceased immediately after the second
deceased had uttered those words. This part of the deposition
is consistent with the evidence of the Crown witnesses that the
shooting of the deceased persons took place immediately after
they got out. If the events that took place outside the house
were according to the accused's version, then the shooting would
have taken place a fairly long time after the deceased ' persons

got out.

mMr. ¥alebanye submitted that the Crown witnesse's testimony

was full of inconsistencies in so far as the proximity and position
of the deceased as at the time they were shot was in relation to the

rordavel door. P.W.1, who is the only witness who alleges to have



observed the occurrences outside the rondavel, testified that
the first deceased was shot about two paces from the door
odféide, while the second deccased was shot just as he was
moving out. On the contrary, P.M.2, P.W.4 and P.M.5 were
emphatic that the shooting of'the two deceased happened outside,

1 do not think that any useful purpose will be serbed
by referring to the evidence of P.U.1 who conceded in cross-
examination that because of poor moonlight outside armd the
bright light in the romdavel he did not see what happened out-
side. The other Crown witnesses did not see how far from the
door the deeeased were when they were shot; but they say they
were shot immedigtely after ihey got out. It is clear that
they could not have been far from the door. In fact Mopeli
Koloi says that he and the accused were starding at the door step.
I reject the evidence of the accused that he and Fopeli Koloi
were starding on the side of the house and not near the door.
It would have taken a Jong time for the deceased to reach them
at the side of the house. It would have not been possible for
the second deceased to crawl back into the house immediately

after he was shot,

[t is trite law that in a criminal trial the burden of
proof is on the érown to prove beyord a reasonable doubt that the
accused is guilty of the offence with which he is charged, In
the present case the accused has raised the defence of self-defence.
He bears no onus to prove that defence, the onus is still on the
Crown to rebut that defence beyond any reasonable doubt. In

Miller v. Minister of Pensions (1547) 2 All E.R. 372 at p. 373

Lord Denning said.



"It need not reach certainty, but it must
carry a high degree of probability. Proof
beyond a reasonable doubt does not meant

proof beyond a shadow of doubt. The law would
fail to protect the community if it admitted
fanciful possibilities to deflect the course
of justice. If the evidence is so strong
against a man as to leave only a remote possi-
bility in his favour, which can be di sni ssed
with the sentence 'of course it's possible
but not in the lease probable,' the case is
proved beyond reasonable doubt, but nothing
short of that will suffice.*

In a South African case R, v. Difford 1837 A.D. 370

at 373 Greenberq, J. said:

Yeenan no onus rests on tne accused to convince

the court of the truth of any explanation which

he gives. If he gives an explanation, even if
that explanation is lmnrobable, the court is not
entitied to convict uniess it is satisfied, not
only that the explanation is improbable, but that
beyord any reasonable doubt it is false. If there
is any reasonable possibility of his explanation
being true, then he is entitled to his acquittal.”

I have rejectad the defence‘of the accused on the ground
that it is a story that cannot be reasonably possibly true. He
appeared to be a lier of the Tirst order. For instance, almost
all the Crown witnesses said that there was meat behind the door.
The defence counsel never challenged them on this point because
he apparently had no instructions to the contrary. When the
accused gave evidence he, for the first time, said there was no
meat behind the door. This was obviously an afterthought which

took even his own counsel by surprise.

There is overwhelming evidence that on the following

morning one of the Crown witnesses went to the accused and expressad
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his sympathy to the accused about the misfortune that had
befallen him. Accused replied amd said what he had done had

not been done unintentionaliy.

Mr. Malebanye has referred to many cases on self-defence.

It seems to me that the question of self-defence does not arise
at all and there will be no need for me to consider those cases. .
The deceased never attacked the accused and his life was in no
danger at all. He shot unammed people as soon as they got out of
the house on their way to their homes. The words uttered by the
deceased to iiopali Koloi did not in any manner indicate that

they were just about to attack the accused.

I am satjsfied that the Crown has provaed its case
beyord 3 regsonablie doubt. The accused had the necessary
intention to kill in the form of dolus eventualis. I accordingly
find him gujlty of murdar aa both charges.

J.L. KHEOLA
JUDGE

22nd April, 139i.

For Crown - Miss Wku -

For Defence - Mr. ialebanye.




EXTEHUATING CIRCUMSTANCES

It is trite law that intoxication is an extenuating

circumstance .. (S. v. Mdhlovu (2) 1965 (4) S.A. 592 (A.D.)

at 695-6). There was evidence by the Crown witnesses that
the accused was very drunk on the night in question. 1 am
satisfied that the liquor affected or impaired his mental
faculties as well as his judgment and thereby influenced him

in regard to the murder. (S. v. Saaiman), 1967 (4) S.A. 440

(A.D.) at 443).
It was also common cause that there was no premeditation.
I find that there are extenuating circumstances.

SENTENCE:-  In passing sentence I took into account that the
accused is a first offender, he has four (4) minor children and
that he is the sole breadwinner of his children; he will probably
face a civil claim by the dependents of the two deceased persons.
On the other hamd I took into account that the accused was a
peace officer who was expectad to protect the lives of the people
but he decided to take the lives of two innocent people. The
deceased did not threaten to take his life or put him in any
danger. He showed no remorse because on the following day when
one person showed some sympathy towards him, the accused said

that what he had done had not been ufintentional.



Taking all the factors mentioned above I sentence

the accused to sixteen (16) years' imprisomment,

!
J.L. KHEQLA
JUDGE
22nd April, 1991,
For Crown - Miss Nku

For Defence -  Mr. Malebanye.



