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The accusec was convicted in the fourt below
of the ¢ffence of rape perpetratsd against a 1I year
old girl of fagoala in the »'iphale’s Hoek district on
Sth December, 1578,

The court beiow imposad a five year jai:
term in accordance with tha minimum penalities Order 10
of 1¢38. 7The magistrate concerned. was possessed of
Secona Tlass sentendingrpowers.

“dhen the record of proceedings from tine court
velow reacned this Court it was decicged that the accusad
should be alerted that it would ba desirable on the hedring
date that he should avail himseif of ihe services of
counsel who should be prepared to argue why the sentence
snould not bDe appreciabliy enhapced should the conviction
oe confirmed,

The arguments were concluded fate in HMarch and
judgment was reserved till 3th April, 1291,
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The following are reasons Tor juaq!
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2.4.1 testified that on the day in question
she was going to Tlokotsing when a yaung man called her
by name and suaggested tnat ne would like to sieep with
her. The complainant who did not know this vyoung man
asked now he knew ner. The young man replied that he
had previogusly seen nher at a concert. There and then
the complainant 7led. In the orocess ner shoe fell off.
The young men wino was apparently not pursuing'the
complainant used trnat snoe as a bhait by means of wnich
he enticed tne complainant to come and collact her shos.
nen the compiainant came along the accused grabbed hoid
of her, nheat her in the peivis area with a stick, fellied
ner to the ground and having pulied the complainant's
panties he had sex with her. The compiainant was crying
throughout the period of tie assault on her. She aisc
told the court Delow that she was blieeding from her
private parts.

The accused suggested to her under cross-
examination that ne was not in Lesctho during ihe neriod
within whose extent the day in question fell. 3ut
P-4l told the accused the manner of nis apparel on that
day, inciuding the accused’s pair of wihite gum-noots.

P.M.2 Josepn Pitsc who knows the accused very
well adamantly toid the court that the accusa2d was not
outside Lesotho during the period of the event. He
testivied that the ascusec was wearing a white pair of
gum-boots on the day in question and was also carvying

a stick.

e testified that he had seen the accusad garli
that day. °.%".2 met him after ne had learnt from 2.4.1
that she was going to Tiokotsing. The accused aven
asked P.M.7 wio the gir! wiho had just crossed naths with

P U7 was.

An hour or sc afterwards 2.Y.2 heard 2.Y.1 shout
at nim. He discovered that she was ¢rying. She was soil
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with dirt and covered with loose grass @at her back,

Asked by tne accused why P.%.2 associatec the
accused with the offence ¢.'/.2 stated that the manner
of dress ancg description of the accused given by 2.Y.1
fitted the accusad.

?,.0. 3 '"HANOSHE Vonagre whe c¢id not know the

accused or whoaver was accompanying the accused following
the road ieading to Tlokotsing said one of the two had white gmboots on.

The medicai report wnich was accepted by the
defence and admitted in evidence showed that the
compiainant’s vangina was oruised, that it had a whitish
discnarge and appeared to have not phad sexual contact
pefore the event that led to “hexctor's pertformance of the:
axamination which was painful. The hymen was gone. The
vagina admitied one finger. There were injuries
corresponding to the aileged assaults on left iliac
¢rest anc occipital region.

Regarding nis defence the accused’s story as to his
wheresabouts differed from the suggestion he nad made to
P.MLL and 2.¥.2 that he was not in the country during

the montih when the alleged incident occurred.

The accused stated that in that month he went
to the home of P2.W.J3 Rapoto Ralifero. P.M.S supports
the accused’s story that on FMecember 193¢ the accused
came to his home; and Turitner that tiney uwent to the
passing out ceremony of initiates together. Significantiy
in nis evidence in cnief the accused makes no mantion of
wnite gum-boots. But 2.%.3 who seid that thz accusad
was wearing wunite gum-noots tinat aav was not <ross-
examined on this piece of evidence which lends support
to P.H.l's story as to the identity of the accused by
manner of nis dress on tnat day.

Indeed under cross-examination the accused
admitted that he had worn white gum-boots on that day.
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To my mind thevre is no coubt as to the act of

intercourse suffered by tne complainant. Fedical
evicence lencs sufficient support to this.

ot seem to bH2 any doubt as io ine
iteged nerpetrator of the offence even
though he was not Xkinown to the complainant bevtore then excep
facially ncertainty as to the name o lack of knowledge
thereoF is notning as long as itnevre is cartainty as

identity ¢f the

the body. P.¥.Z has ilent encugh support to F.Y.1 in
this respect.

There is & marked apsence of gainsaying evidgence
by the accused compounced by his deliberate falsehood
that he was out oV the country uhen the offence allegadly
took place.

t apopears from itne evidence that credibie
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version corvoborating the combgalnaﬁt‘s story in
respect impilicating the accused nas emeraed i.e. that
Ne was present in the area where tn: aiieged offernce took

place,and was wearing wiite aum-Doots.

It would seem to me that inherent dancer has Je2n
avoidad in the senase,first tnat ine complainant has
Deen corvodorated in a respect imp:icating the accusead,
next that no gainsaying evidence has baen advanced by
the accusec and Tinally that he is Tound to have been

lving.,

Heediess to say therz 1§ no need to look for
cerroboration of the lack of consent “decausa statutorily

2

the compiainant is incapable of giviNg comséNt ¢ sexual
intercourse,
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It is clear to me tnat Hecausa gf th
2

@ existence
of acceptabie and retl g avigence showing tha
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comdlainant is a crediole anc trusiwerthy iiness the
learned magistrate’'s verdict cannot be Taulted. That
verdict is accovrdingly confirmed.
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Hith regard to sentence this Jourt takes a very
grim viow of p f
5]

rpatrators oF sexua:r offences against
children of t e

e
nder years. #ape as such Tills ihe right

thinking members of sociaty with ravulsion anyvwhere in

the civitised worid. Tnat it carrisas death ponalty
bespeaks the disapproval and aznoreance with which
Lesotho law views rape. “hen perpetrated agaiast young
qiris it seems oniy loaical that a semtence that is
toextensive to the resentment with wnich rape is viewad in
this country snouid be imposed. lieediess to sav this
tyoe of offence traumatises the victim for life. The use
of the stick to compel suomission.in my viaw, aggravatles
the offence.

Accordinaly therefore (he accused is sentenced o
Aine {C) vears' imprisonment.

Crown ; Niss #oruthanz
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