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In the Appeal of :

CATHOLOTSI MAPONOPONO

REASONS FOR JUDGMENT
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Filed by the Hon. Mr. Justice M.L. Lehohla
on the 13th day of February 1991

After hearing arguments this morning I dismissed
the appellant's appeal and stated that reasons would he
filed later.

These are now the reasons

The appellant and a con-accused in the Court helow
were charged with stock theft invelving four caftle, ane
horse and failure to give satisfactory explanation
relating to a horse found in their possession in
pircumstances where reasonable grounds for suspicion that

theirs was an unlawful possession existed.

The grounds of appeal are that the conviction was
against the weight of evidence and that sentence was
disturbingly shocking. It appcars that a maximum of
6 years' imprisonment was impngsed in Count 1 and 5 years'
imprisonment in Count II aon the appellant, his co-accused

having ahsconded. The sentence was imposed by the Court
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hbelow on lst March 1989.

The Criminal Procedure and Evidence Act provides
that where the Court impeoses respective sentences in cAases
invelving more than one count, then if the Court has ndﬁ
stated how the sentences are to run in that event they shall

rﬁﬁ-énnéecutively.

In the present case the learned Magistrate's record
indicates that he did not indicate how the sentences Aare

t6 run.

This Court did not have henefit of argument by
either side as to the question of the severity of sentence.
Because of the poor state in which the record was regarding
typdgraphical errars and plain iﬁcnmprehensihility aof the
text it was easy for this Court to be in error, yet;
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1948(2) SA 677 at 705 where the Appellate Court is in

dauht as to the reason for thé,cdhclusinn reached by the

cnuri helow, the Appellate Court must upheld such conclusion.

But because I discovered the misleading errors in
the record bhefore writing this Judgment, I found it fitting
to call hoth counsel to addreés me on sentence even though
impliedly the appeal against sentence had bheen dismissed

also when that against conviction was dismissed.

Counsel duly addressed me on sentence. The Crown
conceded that the sentence was on the harsh side. The Court
ordered therefore that the Subordonate Court's order on
sentence hbe Altered to read : sentences are to run

concurrently.
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that the Court helow erred in failing to give due weight to
the appellant's version which tended to show that the
explanation of how he got to he found in possession of

the stock was reasnnahle. 1t was submitted that the learned
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Magistrate was wrong to have rejected the appellant's
explanation as untrue even though it was probably true.
Mr. Klass stressed that the appellant's stonry nceqd nnt he
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true so long as it is possihly reasonahly true.

The appellant's versinn which was never put te the
Crown witnesses was that he met the cn-accused Lenka whe
was driving four cattle and two horses. Along the way
these two met with five men wha asked Lenka where these
animals were obtained from. There and then Lenka fled.
The story that was tendered for the first time when the
appellant gave his evidence was that the animals belonged

to Lenka.

The Crown laid stress on the fact that the appellant
was represented in the Court helow. Thus if his story was
not put to the Crown witnesses it must bhe hecausec the

appellant never told his counsel that version.

Mr. Klass countered by saying the appellant's
counsel Mr. Nchee in the Court below was ton inexperienced
at the time to have done his work as e¢fficiently as an

experienced counsel.

The Court however referred to C. of A.(CIV) No.5
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§ma11 vs Smith 1954{3) 434 (SWA) Schutz P as he then was
stated

"An adverse answer may €ither he left to stand,
At the cross-examiner's peril, or he may seek

tn undo it or water it down by further cross-
examination ........ On the record damning
answers were simply allowed to stand, Mr.Maqutu
claimed that this happened hecause of the
inexperience of the cregss-examiner. This may

or may not he so, but if he was inexperienced
that fact should not he visited an the

plaintiff ........."%

If the ahave criticism is deemed good enough against
A lay man it would seem even more deserving to he levelled

agAainst a qualified legal practitioner however inexperienced.
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Evidence in the Courit helaw chowed that appellant
tended to fabricats or cven Lo izt cvidence as he got
Aalong. At prge 6 o7 the reoard ke admitted hearing P.W,.3
say in the Court bhelsw that he et the appellant ang
another man pricr to the date when he was seen in possession
af the cattle. The appellant pays this is oot true yet it

remained unchallenged.

of the fact thait a goed nuny pertinent guestiens wvere not
put to-the Creovwn witnccses the Court refgrred him to

C. 6f A, (CRI ) Ha.2 of 1233 Lenngya Hemyane vs Rex(unreported)

at 7 where Schutz P an he thon was said

"Butt when at ilcast opne instance scems to have
heen showun to be the fauit of counsel, I think
that it wnnld be drngerous to embark on the
hip aand thigh smiting nf the nppellant that the
triz! court embarkaed Ha".

However taking into account the untruthfulness of
the appellant and the fact that simple explanation would
have sufficed te aczount for his pessession of the animals
At least in the Court helnw the fact that he lied ahout
this aspoet of the matiter would tend te lead to an inference
of guilt being Crawn against Lhim and therchy strengthening
the case fer the Urown. In thisz regard I find that the
learncd-Magisivate's naoossuean oi the evideace. and ci

conclusion on the iaw 2an corrceply he faulted.

The appeal sgainst eonviciion was accerdingly
dismisced and that agsinot centence aurnccecoded only to the

extent thal zsatencan of 6 and b years are to run

concurrently iastexnd of moooocvbtively. -

J UDGE
i3th February, 1991

For Appelliant . HNr. Kiass

For Croun : M. Qhomano



