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IN THE HIGH COURT OF LESOTHO

In the Aappeal of :

LELOKO NHLAPHO

JUDGMENT

Delivered by the Hon. Mr. Justice M.L. Lehohla
on the 6th éay of Febhruary, 1991

The accused was charged with the crime of Assault
with intent teo dn grievous bhodily harm ;the charge was read
on the 28th November 1988 in respect of an offence
Allegedly committedomthe 21lst of Fehruary 1988. The Charge
Sheet stated that the accused had intentionally assaulted
Kompi Komota by stabbing him on the chest and arm with a
knife with the intention of causing him grievous bodily

harm.

Evidence was led in the court below which showed
that on the day in question P.W.1l and twn others had occasion
to go and impound the appellant's cattle. These cattle were
being tended by an old man who gave no resisiance when it
was explained that the purpose of this company was to impound

the appellant's cattle for trespassing on reserved pastures.

Vhen the cattle were about cleared from this reserved
Area or were starting to move the appellant pitched on the
scene. He had been in the company of a woman called 'Matumo

Nkhasi. The appellant happened to have appeared from a

/donga



-2 -

donga nearby. He challenged P.W.1 telling him that P.W.1
had been under a terrible mistake wherehy he, the nthers
and their chief ha?d heen deceiving one another thinking
that this area where cattle were impounded helonged to
them. He told them that the area belonged to his own

c¢hief - thus implying that they had no right te impound his
cattle:

P.W.1 teétified that the appellant rushed At him
and pierced him with a knife on the arm and that P.W.1l
tried to hit the accused who either thwarted the blow or
hit hack at P.W.1l: But the crux nf the matter is that
P.W.1l fell and the accused stahbed him with a knife on the

chest. P.W.l's colleAagues came to his assistance.

The accused gave his own evidence and it hardly
touched on what one could refer to as giving local colour
as to what was happening on that day in questioan. What
could have caused him to engage in this attack was never
put to the Crown witnesses. He told the Court for the
first time when he was giving evidence that the complainant
had hit him with an iron har on the finger and an the lower
lip. P:W.l had given evidence before that court. There was
nn reason why this agpeet of the evidence by the accused was
never put to him. That court also heard for the first time
when the accused was giving evidence that these cattle of
his were there because he was ahout to inspan them to da
some ploughing or planting on his field which is nearby.
Had this been true nothing would have stopped the accused
putting this question to the Crown witnesses nor could the
old man who was coaoperative have withheld this explanation
from the men who came saying that they were coming to

impound these cattle.

As has heen stated time and Aagain the use of a
knife is a serious matter. Using it on the upper hody of
A fellow heing is an even more serious matter. The doctor
has indicated that the use of this knife on this particular

nccasion resulted in severe hleeding of the liver - a very
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vital organ aof the hndy.

With regard to intention it has time and again
heen said that it can be gathered from the nature of the
weapon used; the area or the spot where the hlow with such
A weapnn has heen inflicted; and the force with which the
delivery was applied. Evidence has not been challenged of
one nf the Crown witnesses who showed that the appellant
was not heing attacked when he emharked on this unlawful
use of a knife on a fellow heing. For these raeasons I find
that the appellant was properly convicted in the court

helow. I Aaccordingly dismiss the appeal against canviction.

The learned Magistrate who happened at that time to
have heen A First Class Magistrate had passed A sentence of
five (5) years' imprisonment for the offence against the
appellant. The offence had heen committed long hefore the
enactment of the law enhancing the sentencing powers of his
class. But when the matter came for hearing the Magistrate's
powers had been enhanced. Thus the learned Magistrate
mistakenly believed that he had power therefore to impose
A sentence in accordance with the enhanced jurisdiction

that he had just had.

Reference ta the case of Sigcau’ v @ (1895) 12 SC
256 at 266 shows that De Villiers CJ said::"“there is a strong
presumption ...... against any construction of the Act
whereby an individual would helliahle to punishment by meAans
of a retrospective statute”. Cogkram in his Interpretation
of Statutes (1975) at page 66 sAays

"There is also a presumption against implying that

Aa statute which increases the penalty for an

nffence should apply retreaspectively, unless the

statute expressly provides that the increased
penalty should be retrospective".

Order No. 10 of 1988 does not expressly say that
the increased penalty should be retrospective; nor indeed

does the Subordinate Courts Order of 1988. It lonoks like
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the learned Magistrate fell victim to a temptation te
apply these two Orders retrospectively relying on an old
mistake which is made mention of hy Cockram at page 66

as follows :

"At one time the South African Courts, under the
(1941) 2 K.B 89) preferred the view that an
accused hecomes liahle to punishment anly upnn
convictinon of an offence, and thus if hetween the
commission of the offence and the conviction
therefor the penalty was increased, the accused
should be liahle for the increaseqd penalty e. g.
R. vs Banksbaird 1952(4) SA 512 AD".
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CRI/S/10/88 (unreported) at 5 had this to say :

"However it inspires one with delight and confidence
tn learn that the ahnve case was later nverlnoked

Ma21buko 1958(4) SA 353 AD that :

'where an amending statute provided the
death penalty for Reobhery with Assault
and intent to murder, this penalty
could not he imposed where the Rabbhery
had taken place before amending statute
was passedh".

In the case that I am referring to which was
decided by this Court it was further stated on page 6 -

"No express provision is te he found in Grder No.lQ
of 1988 to shaw that offences committed hefore
July 14th 1988 fall to he treated under the
prescrihed minimum penalty section. In any event,
and as an alternative approach to the foregoing,
it would he doubtful whether the lawgiver intended
the effect of that Order to affect pre-existing

nffences as at the date of its passage. Such
dnpubt should redound to Aaccused's benefit".,

I have heen told from the Bar that as at the time
of the offence referred to in this case the First Class
Magistrate's sentencing powers extenderd only to two (2)
years. So it was ohviously wrong of him te have imposed
five (5) years' imprisonment relying, as the Judgment shows,

on the minimum Penalties Order of 1988. The sentence
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therefore impnsed by the Court helaw is set aside.

Having set aside this sentence I have to consgider
what suitabhle sentence is ton he impnsed regard bheing had
to the seriousness of the offence. As stated by Mr. Lenono
for the Crown the complainant was only lucky that he got
immediate medical attention. His liver had heen stabbed
and hé had hled profusely. That would lead ta nothing but
death if medical attention was??gndered quickly. Having
said that I find that the least : .z sentence that the
Court imposes is that you have actually served your
eentence. You were properly convicted. Your sentence
starts from the date when the Magistrate imposed it and it

ends today.i.e. after you have served an effective jail term
of 1 year And 4 months.

6th February, 1991

For Appellant : Mr. Tecle

For Respondent : Mr. Lenoneo



