CRI/APN/428/9

IN THE HIGH COURT OF LESOTHO

In the Application of :

JIMMY NHLAPHO

JUDGMENT

Delivered hy the Hon. Mr. Justice M.L.Lehohla
on the 31st day of January, 1991
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The Aapplicant has once mnre moved his application
for bail hefore this Court; his two priar applications
having heen refused. The Crown maintains that the
applicant's insistence to be granted hail is abhuse of

Court process.

It seems that the basis of the Aapplicant's further
attempt teo persuade this Court te grant him bail is that
since his arrest in April 1990; no preparatory examination
has heen held in respect of the crime of murder he is
alleged to have committed; nor has a date heen fixed for
the summary trial made mention of in paragraph 5 of
Mr. Thetsane's affidavit dated 24th January 1990 {which
I think shadld read: 24 January 1991 as reflected in the
date stamp).

The applicant-is a Snuth African pass-port holder and

A citizen of that country resident at Sebhokeng.

He faces a murder charge committed in the course of
robhbery. He has heen in custody since his arrest in

April.
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The applicant has two wives one of whom is a
Mosotho resident in Lesntho.‘ Seven minor children wére
horn in the marriage to the applicant's Mosotho wife. The
applicant avers that he has a home in Lesothn and some

husinesses a% Bela-Bela in the Berea district.

The Crown oppobkes the granting of hail to the
applicant on the grounds that he would ahsc¢ond and that
indeed he previously abhscended in respéct of a House-

breaking offence committed in Mohale's Honek in Lesntho.

The applicant countefs hy stating that in respect
of CRI/APN/134/90 he had averred in paragraphs 4 and 5
that he had heen in Mohale's Hoek on 10th April 1990 for his
formal monthly remands in respect of the Housebreaking
charge when he gnt arrested hy the Mnhale's Hoek police
for Murder, and further; that he has heen aoan hail on the
househreaking charge since 7th March 1990 and has never

hreaphed any of the conditions imposed.

Detective Sergeant Jonase's response to these

averments is that he admits them in his paragraph 4.

It is therefore a point of some curious amazement
that the same sergeant should in CRI/APN/428/90 paragraph 4
" state for the first time that the applicant had absconded
to Sehokeng prior to 10th April 199C¢ in respect of the
househreaking offence and only came bhack to he arrested
after he had been énticed by the police who teld him that
the applicant's vehicle allegedly invelved in the carrying
out of the ﬁnusebreaking nffence and kept by the Court
could only be released te him if he came to Lesotho to

identify and claim it.

Miss Moruthane asked that the depaonent Jonase he

allowed to give oral evidence . The Court wished to know

if the deponent was readily available but it turned out

that he was Attending some court business in the subordinate
court in Mohale's Hoek. The Court asked if the sergeant

went there even though the Crown counsel had advised that
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he wonuld be reguired in this Cnurt. The Crnwﬁ counsel sdid
indeed the sergeant did so. The Court wished to know the
applicant's courisel's attitude ta the application that the
hearing be postponed: The appli¢ant's counsel stated that
the applicatioh for pnsﬁbdhemEnt wAas dpposed; The Court
upheld the aApplicahtis couﬁsel‘s ohjection.

' 1 agreé with ttie applicdnt's counsel's submisbkion
that it would entitie fhe Codrt to refuse hail if there was
brnof of prior attempt on the applicant's part to abscond,
and that in the circumstances of this case the Crown's
effort to furnish proof to that effec¢t was frustrated hy
serpeant Jonase's self-contradiction. I Agree with

Mr. Nathane that the fact that A man faces many charges is

no ground for refusing him bail, the proper ground for
refuging him bail being perhaps that he has heen convicted

of such offences.

However as was stated in CRI/APN/323/90 Tehello
{unreportedgy = TmTmmT
Tlehere vs Rex/wliere thé words of Elyan J were cited with

page 25 at 27

"The main ceonsideration in deciding an application
for bail ....... is whether the grant of the
application is likely to prejudice the ends of
justice, and whether from the circumstances aof the
case, such as the nature of the charge and the
severity of the possible sentence, an accused, if
released, is likely ta appear and stand his trial".

I agree entirely with the ahave view.

charge sheet shows that the applicant is facing a Murder
charge and nothing else. But I have nhserved that

Mr. Thetsane's affidavit filed in opposition of the
release of the applicant on bail states that tﬁé murder

was committed in the course of a rohhery.
alnne _ . -
Murder /f T is a gerious crime. An added element

of robbery in the commission of murder would tend to
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aggravate whatever sentence is likely to bhe imposed shbuld
convictinn stand in the circumstances so far cnnsidefed to

he relevant in this application.

If official statements on which substantial
reliance can be placed are hefore the Court te the effect
that reasonable possibility exists that the applicant
would not stand trial, then the Court cannot very well
hrush aside such statements, thus proaof of any actual

Attempt to Aabscond will not he demanded.

As stated in Tlehere ahove At 4 the view expreésed

ahnve is in conflict with that expressed by Vas J. in

s. vs Bennet 1976(3) SA2652 at 655 and 656 read with
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proposition that :

“"reasonahle possihility to abscond consists in
evidence of prior attempt by the accused to
abscond".

The Court has taken a serious view of the fact that
the applicant is not A citizen of Lesotha and that his home
cnutjgz has not entered inte any extradition treaty of any
formﬂand therefnre that should the applicant abhscond and
take refuge in his country there will he no way of securing

hig presence in Lesotho teo stand trial.

Mr. Nathane suggested that stringent conditions
could he imposed in arder to ensure that the applicant
would stand trial. In my view short of imposing canditions
which amount to denial of bail the fact that there is
ease of mobility for the applicant to foil his trial hy
just fnrding the Caledon or scaling the fence cnnstituting
the border bhetween his country and this territory deoes not

speak favourably for his release,.

Indeed in Schalvyk vs Rex CRI/A/53/8l the magistrate

refused bhail to the applicant a citizen of A foreign

country charged with theft of vast sums of money fromnm
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Lesntho. The applicant went on appeal and Rooney J
imposed what he cosidered to he stringent conditions
including thé seizure of the appellant's passport. A
few days afterwards and heéefore he could stand trial the

appellant had abhsconded to the Republic of South Africa.

Mr. Nathane referred me to an unreported case

CRI/APN/34/91 Khaliphile Qiseman Gogo vs. R. where a

Transkeian was granted bail yesterday in respect of the
murder of a Lesotho citizen. Among the stringent
conditions I am told the applicant was to fulfil is that

he should pay M1,000.00 hail deposit.

In the case CRI/APN/177/87 Isak Johannes Enslin v. R.
decided by this Court on 23rd July 1987 a citizen of South
Africa was granted bail in the sum of M5,000-00 and a
further stringent condition was that he should rcpert
himself daily at the Central Charge 0ffice in Maseru
hetween specified hours. The Registrar's filc shows that
the recordzi proceedings that day werc entered hy
“Mr. Nathane whno was then an Assistant Registrar of this
Court. BSuffice it ten say the wisdoﬁ of granting bhail on
stringent coenditions to a citizen of a foreign country that
does nat have any Agreement or extradition treaty with
Lesntho was tested further on that eoccasion regard heing had
to the fact that the offence committed was much less serious
than murder, and further that it was committed before the
coming into cffecct of the minimum Benalities Order of 1986.
Far he it from me though that once a man is shown to he a
foreigner, and that his country has no extradition iwmﬁ wCh, Omks, 4
disintitles him from being released on bhail. The point I
wish to only emphasise is in such circumstances the Court
is entitled teo ghow less cnthusiasm to incline to an
apblicant‘s plea in such circumstances hechausc clearly the
Aadministration of justice will he frustrated should the
applicant decide not to stand trial. No legitimate
approach can he embarked on to put his government under
the necesczity to hand him over to the jurisdiction of the

Court vhere hc allegedly committed the offence. I cannot
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view such tragic eventuality and real possibility with

relish.

The reason why the instant application was refusecd
in each of the occasions it was moved has not changed;
namely, that should he ahscond this Court will not have

meAns of enforcing applicant's appearance to stand trial.

Furthermore there seems to he incontrovertihle
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SA 100 - 101 that :

"It is a fundamental requirement of the proper
administration of justice that an accused person
stand trial and if there is any caognizahle
indication that he will not stand trial if
released from custody, the court will serve the
needs of justice by refusing tn grant bhail, even
at the expense of the liberty of the accused and
despite the presumption of innocence".

Thus Aas in Tlehere Ahove -
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“"if proper considerations have heen estahlished
that proper administration of justice will abort
if bail is granted then it is only loaogical that
it be refused”.

I have time and again expressed my inahility te
understand what Miller J. meant hy cognizable indication
X that the applicant will abscond,
on the hasis of whase existence/bail should be refused,
1 can bnldly say, hopefully with A minimum of erraor, that
ahsence of extradition treaty bhetween this country and
the cnuntry of an applicant seeking te he freed on bhail

in this territory would seem to fill the hill.

The bail application is accordingly refused.
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JUDGE
31st January, 1991

For Applicant : Mr. Nathane

For Respondent : Miss Moruthane



