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M u c h w a s m a d e a b o u t P W 1 ' s d e l a y in r e p o r t i n g t h e

i n c i d e n t . It w a s p o i n t e d out t h a t w h i l e a d m i t t e d l y her

m o t h e r w a s not a n y w h e r e in the v i c i n i t y her g r a n d m o t h e r on

the c o n t r a r y w a s , not o n l y her but s e v e r a l o t h e r t e n a n t s

l i v i n g on the p r e m i s e s ; It w a s s u g g e s t e d she w a s f a l s e l y

i m p l i c a t i n g her f a t h e r 1n an a t t e m p t to f u r t h e r h e r m o t h e r ' s

i n t e r e s t s in a d i v o r c e m a t t e r p e n d i n g b e t w e e n h e r p a r e n t s

b e f o r e C o u r t . W h i l e u s u a l l y t h e r e w o u l d be s o m e m e r i t on

t h e d e f e n c e c a p i t a l i s i n g on a r a p e v i c t i m ' s d e l a y in

r e p o r t i n g the o f f e n c e at t h e e a r l i e s t p o s s i b l e o p p o r t u n i t y ,

s i g h t s h o u l d not be l o s t of t h e i m p a c t and t r a u m a t h a t t h e

a d v e n t of d i v o r c e p r o c e e d i n g s b e t w e e n p a r e n t s o f a girl

aged 1 4 , h a v e on h e r . In my v i e w lack of h a r m o n y b e t w e e n

h e r p a r e n t s c o u l d e a s i l y bar her f r o m r e p o r t i n g the

i n c i d e n t to her g r a n d m o t h e r in w h o m it w a s n o t s h o w n to

w h a t e x t e n t she c o n f i d e d . M o r e o v e r she had s t a t e d u n d e r

c r o s s - e x a m i n a t i o n t h a t she loved her f a t h e r . It 1s n o t

d i f f i c u l t to r e a l i s e t h a t she w a s f a c e d w i t h a d i l e m m a of

r e p o r t i n g a g a i n s t s o m e o n e she l o v e d and r e s p e c t e d as a

p a r e n t . M o r e o v e r s o m e f o r m o f moral p r e s s u r e had b e e n

c u n n i n g l y e x e r t e d by t h e a p p e l l a n t i m m e d i a t e l y b e f o r e t h e

i n c i d e n t to i n c u l c a t e a f e e l i n g of g u i l t in PW1 for h e r

r o l e in s o u r i n g r e l a t i o n s b e t w e e n t h e a p p e l l a n t and the

M a j a l l e s n e x t d o o r .

T h e r e is t e s t i m o n y to the e f f e c t t h a t PW1 t e l e p h o n e d

a c o n f i d a n t of her m o t h e r o n e ' M a r e t h a b i l e a b o u t t h e i n c i d e n t

and the l a t t e r in t u r n i n f o r m e d P W 3 w h o t o o k s t e p s t o e n s u r e

t h a t the m a t t e r w a s p r o p e r l y p r e s e n t e d b e f o r e t h e law-

e n f o r c e m e n t a u t h o r i t i e s .

M u c h w a s a l s o m a d e o f the f a c t t h a t a l t h o u g h s h e w a s

/ o n l y
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o n l y 14 y e a r s old w h e n the a l l e g e d r a p e t o o k p l a c e on her

she had had p r e v i o u s s e x u a l r e l a t i o n s w i t h s o m e o n e e l s e .

W h i l e t h i s a r g u m e n t m a y go t o w a r d s d i s c r e d i t i n g t h e v i c t i m

o f r a p e as o f low m o r a l c h a r a c t e r , t h e law p r o t e c t s e v e n

p r o s t i t u t e s a g a i n s t v i o l e n t c r i m e s of s e x u a l n a t u r e .

T h e C r o w n s u m m e d up t h e f a c t s and law p e r t a i n i n g

t o t h i s c a s e as f o l l o w s :-

t h a t it is c o m m o n c a u s e

( a ) t h a t t h e c o m p l a i n a n t w a s e x a m i n e d by a d o c t o r
t w o d a y s a f t e r t h e a l l e g e d r a p e

( b ) t h a t t h e r e s u l t s of t h i s e x a m i n a t i o n w e r e n o t
c o n c l u s i v e on w h e t h e r t h e r e had b e e n s e x u a l
i n t e r c o u r s e or r a p e

(c) t h a t t h e c o m p l a i n a n t had had s e x u a l r e l a t i o n s
p r i o r to t h e i n c i d e n t

(d) t h a t t h e C r o w n r e l i e d s o l e l y on t h e c o m p l a i n a n t ' s
t e s t i m o n y as to the sexual a s s a u l t

(e) t h a t t h e c o m p l a i n a n t w a s a girl of t e n d e r a g e at
t h e t i m e of t h e i n c i d e n t . 14 y e a r s is g i v e n as
her a g e at t h e t i m e .

T h e C o u r t w a s a s k e d to d e t e r m i n e w h e t h e r o r n o t

t h e C o u r t b e l o w a p p l i e d t h e c a u t i o n a r y r u l e to t h e f a c t s

of t h e c a s e as r e q u i r e d by t h e L a w . In p a r e n t h e s i s it s h o u l d

b e o b s e r v e d t h a t t h e f i r s t g r o u n d of a p p e a l is t h a t t h e C o u r t

b e l o w e r r e d in c o n v i c t i n g on t h e u n c o r r o b o r a t e d e v i d e n c e of

t h e c o m p l a i n a n t . T h i s C o u r t r e l y i n g on A p p . C a s e N o . 5 6 / 8 4

D i c k s V i l a k a t i vs R e g i n a S w a z i l a n d C o u r t o f A p p e a l d e c i s i o n

(urireported) at 5 h a s r e p e a t e d l y s t a t e d t h a t *

" T h e r e is no r u l e of law r e q u i r i n g c o r r o b o r a t i o n
o f t h e c o m p l a i n a n t ' s e v i d e n c e in a c a s e s u c h as
t h e p r e s e n t o n e b u t t h e r e is a w e l l - e s t a b l i s h e d
c a u t i o n a r y r u l e of p r a c t i c e in r e g a r d to

/ c o m p l a i n a n t s
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c o m p l a i n a n t in sexual c a s e s in. t e r m s of
which a trial c o u r t m u s t w a r n i s e l f of the
d a n g e r s in t h e i r e v i d e n c e and a c c o r d i n g l y ,
should look for c o r r o b o r a t i o n of all the
e s s e n t i a l e l e m e n t s of the o f f e n c e . T h u s , in
a c a s e of r a p e , t h e trial c o u r t should look
f o r c o r r o b o r a t i o n of the e v i d e n c e o f i n t e r -
c o u r s e i t s e l f , the lack of c o n s e n t a l l e g e d and
the i d e n t i t y o f the a l l e g e d o f f e n d e r . If any
or all of t h e s e e l e m e n t s are u n c o r r o b o r a t e d the
c o u r t m u s t w a r n i t s e l f of the d a n g e r of c o n v i c t i n g
a n d , in such c i r c u m s t a n c e s , it will o n l y convist.
if a c c e p t a b l e and r e l i a b l e e v i d e n c e e x i s t s to
show that the c o m p l a i n a n t is a c r e d i b l e o r t r u s t -
w o r t h y w i t n e s s " .

Indeed R v. W 1 9 4 9 ( 3 ) SA 772 at 7 8 0 ( A D ) suras u p

the law c r i s p l y as f o l l o w s :

"In c r i m i n a l c a s e s of sexual a s s a u l t s , it is not
n e c e s s a r y that the c o m p l a i n a n t ' s e v i d e n c e be
c o r r o b o r a t e d but such e v i d e n c e r e q u i r e s a special
a p p r o a c h of c a u t i o n and c a r e . . . . . . . . . . . . . . . . . . .

In rape c a s e s , for . i n s t a n c e , t h e
e s t a b l i s h e d and p r o p e r p r a c t i c e is not to r e q u i r e
the c o m p l a i n a n t ' s e v i d e n c e to be c o r r o b o r a t e d
b e f o r e a c o n v i c t i o n is c o m p e t e n t .........
Wha t is r e q u i r e d is that the t r i e r of f a c t s h o u l d
have clearly, in m i n d t h a t c a s e s of a s s a u l t s r e q u i r e
special t r e a t m e n t , that c h a r g e s of the kind are
g e n e r a l l y d i f f i c u l t to d i s p r o v e , and that v a r i o u s
c o n s i d e r a t i o n s may lead to t h e i r b e i n g f a l s e l y
l a i d " .

The L e a r n e d W a t e r m e y e r C.J. w e n t on to say :-

"The p o s i t i o n 1s not m a t e r i a l l y d i f f e r e n t from
that c r e a t e d by the c a u t i o n a r y r u l e a p p l i c a b l e
in the c a s e of a c c o m p l i c e s w h i c h w a s r e c e n t l y
d e a l t with by t h i s c o u r t in R. vs N c a n a n a
1 9 4 8 ( 4 ) SA 3 0 9 " .

L e a r n e d Counsel for the C r o w n r e f e r r e d me to

/ M a l e f e t s a n e
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Malefetsane Mabope and Others v Rex C. of A. ( C R I ) N o . 5 o f

1986 ( u n r e p o r t e d ) at 43 to 44 w h e r e in a p p r o v i n g an

e x t r a c t f r o m S. vs H l a g e z u l a and O t h e r s 1 9 6 5 ( 4 ) SA it w a s

said :-

" t h e r e has g r o w n up a c a u t i o n a r y r u l e of
p r a c t i c e r e q u i r i n g (a) r e c o g n i t i o n by the trial
c o u r t of t h e f o r e g o i n g d a n g e r s , and (b) t h e s a f e -
g uard of some f a c t o r r e d u c i n g the r i s k of a w r o n g
c o n v i c t i o n , such as c o r r o b o r a t i o n i m p l i c a t i n g t h e
a c c u s e d in t h e c o m m i s s i o n of the o f f e n c e , or the
a b s e n c e of g a i n s a y i n g e v i d e n c e from him or his
m e n d a c i t y as a w i t n e s s or the i m p l i c a t i o n by t h e
a c c o m p l i c e of s o m e o n e near and d e a r to h i m " .

T h e r e q u i r e m e n t in V i l a k a t i a b o v e t h a t t h e r e be

c o r r o b o r a t i o n of i n t e r c o u r s e i t s e l f has not been s a t i s f i e d .

But t h a t c a n n o t be the end of the m a t t e r for t h a t w o r t h y

a u t h o r i t y s t a t e s in the a b s e n c e of such c o r r o b o r a t i o n the

C o u r t having w a r n e d i t s e l f of i n h e r e n t d a n g e r s of c o n v i c t i n g

should o n l y do so if r e l i a b l e and a c c e p t a b l e e v i d e n c e e x i s t s

to show t h a t the c o m p l a i n a n t is a c r e d i b l e and t r u s t w o r t h y

w i t n e s s . It a p p e a r s t h a t in t h e learned M a g i s t r a t e ' s v i e w

t h i s w a s s a t i s f i e d . H e n c e t h e c o n v i c t i o n . But t h e C r o w n

w h i c h had had the b e n e f i t of a p p e a r i n g b o t h in the C o u r t

b e l o w and in t h i s C o u r t r e p r e s e n t e d by M r . T h e t s a n e f e l t that.

d e s p i t e able and i n s t r u c t i v e j u d i c i a l a u t h o r i t i e s c i t e d by

t h e C r o w n t h e l e a r n e d M a g i s t r a t e a p p e a r e d not to h a v e

a p p r o a c h e d the e n t i r e e v i d e n c e w i t h c a u t i o n and c a r e as

r e q u i r e d by t h e law in his j u d g m e n t .

T h e C r o w n f u r t h e r s u b m i t t e d t h a t t h e l e a r n e d Magistrate
the

o v e r l o o k e d / t i m e - h o n o u r e d s a f e g u a r d s o u t l i n e d in a g e - o l d and

d e p e n d a b l e fund of j u d i c i a l e x p e r i e n c e and a u t h o r i t y ; t h u s

paid s c a n t a t t e n t i o n to their m e s s a g e d e s p i t e the n a t u r e of

the c a s e b e f o r e h i m .

/ L e a r n e d
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Learned Counsel referred me to Lebese vs Rex

1976 LLR 187 at 188 where Cotran C.J. as he then was said :

"While there is no need for corroboration of
complainant's testimony it is incumbent upon
the magistrate

(a) to look into the evidence to see if
there are indices, apart from her
statement, that give confidence about
the truth of her allegations,

(b) he should warn himself about the dangers
inherent in accepting, in sexual offences,
the testimony of one witness standing on
its own".

The Crown further criticised the learned Magistrate's

attitude that the evidence of PW2 and PW3 corroborate the

fact that the complainant was in fact raped. Yet there is

authority that in sexual cases the complaint made by the

victim to the first person she meets after the offence is

not corroboration required by the Law. See

1. Seeiso Kao vs Rex 1980(2) LLR 307

2. Ralinko Matooane vs Rex CRI/A/70/84 (unreported)

at 2.

T h e C r o w n f u r t h e r a s s u r e d t h e C o u r t t h a t it is

mindful of the authority in Kalebe Molapo vs Rex CRI/A/27/86

( u n r e p o r t e d ) at 7 w h e r e it w a s s a i d t h e a p p e l l a t e c o u r t if

s a t i s f i e d t h a t t h e l e a r n e d t r i a l m a g i s t r a t e s c r u t i n i s e d t h e

e v i d e n c e a n d s a t i s f i e d h i m s e l f a g a i n s t a n y c o n s c i o u s o r

u n c o n s c i o u s f a b r i c a t i o n h i s c o n v i c t i o n o f t h e a p p e l l a n t he

c a n n o t b e f a u l t e d by t h e a p p e l l a t e c o u r t . I am at p a i n s

h o w e v e r to c o n s i d e r w h e t h e r t h i s g e n e r a l s t a t e m e n t w a s m e a n t

to a p p l y to all c r i m i n a l a p p e a l s i n c l u d i n g t h o s e r e l a t i n g

to s e x u a l o f f e n c e s .

H o w e v e r I de e i m m e d i a t e s o l a c e f r o m t h e w o r d s

/ o f
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of L e w i s A . J . A . in R vs J 1966(l) SA at 90 that :

"while t h e r e is always the need for special
c a u t i o n in s c r u t i n i s i n g and w e i g h i n g the
e v i d e n c e of y o u n g c h i l d r e n ( e n d ) c o m p l a i n a n t s
in sexual c a s e s the e x e r c i s e of c a u t i o n
should not be a l l o w e d to d i s p l a c e the e x e r c i s e
of c o m m o n s e n s e " .

T h u s in a p r o p e r c a s e a judicial o f f i c e r 1f s a t i s f i e d that

safe and a c c e p t a b l e e v i d e n c e p r o v i n g the g u i l t has been

a d d u c e d he should not allow his J u d g m e n t to be swayed by

f a n c i f u l and u n r e a l i s t i c f e a r s . See R . v s J a b o v e at 9 0 .

I would r e a d i l y a c c e p t that the f a c t that m e d i c a l

e v i d e n c e is not c o n c l u s i v e c a n n o t , d o e s not end should not

a l w a y s e x o n e r a t e an a c c u s e d . See M o n t o e l i vs Rex C R I / A / 3 0 / 8 4

( u n r e p o r t e d ) .

The Crown s u b m i t t e d that n o t h i n g in the J u d g m e n t of

the Court b e l o w shows that t h e r e w a s any e x e r c i s e of the

n e c e s s a r y c a u t i o n b e f o r e c o n v i c t i o n . The Crown d e m u r r e d at

the fact that the e v i d e n c e led by the p r o s e c u t i o n , t h o u g h

r e v e a l i n g that the c o m p l a i n a n t w a s raped w o u l d n o n e t h e l e s s

be f o r e d o o m e d by the M a g i s t r a t e ' s f a i l u r e to e x e r c i s e

p r o p e r c a u t i o n and c o n s e q u e n t l y lead to a g u i l t y p e r s o n being

f r e e d .

This C o u r t has had c o n s i d e r a t i o n of the fact that

n r o p e r e x e r c i s e of c a u t i o n should not only h a v e been

e x e r c i s e d but seen to have been e x e r c i s e d regard being had

to the fact that both PW1 and PW2 are c h i l d r e n of t e n d e r

a g e . See R.vs Manda 1 9 5 1 ( 3 ) SA 158 A D .

The Crown has s u b m i t t e d that the body of e v i d e n c e

knows c l e a r l y that the c o m p l a i n a n t was s e x u a l l y a s s a u l t e d .

/ A d d i n g
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A d d i n g my v o i c e to t h i s I w o u l d say it would be m o s t

i m p r u d e n t of t h e a c c u s e d t h a t b e c a u s e t h e M a g i s t r a t e f a i l e d

to t r e a t t h e e v i d e n c e c a r e f u l l y he s h o u l d r e g a r d h i s

d a u g h t e r ' s c o m p l a i n t as b a s e l e s s .

T h e C o u r t m u s t a l s o n o t e its d i s p l e a s u r e t h a t t h e

o r i g i n a l m a n u s c r i p t is m i s s i n g f r o m t h e C o u r t r e c o r d s . In

f a c t I am m a d e to u n d e r s t a n d t h a t w h a t e v e r r e c o r d h a s b e e n

l a i d b e f o r e C o u r t is o n l y t h a n k s to t h e a p p e l l a n t ' s c o u n s e l .

T h e C r o w n a l s o s u p p o r t e d c o u n s e l f o r t h e a p p e l l a n t in an

o b s e r v a t i o n t h a t s o m e m a t t e r a p p e a r i n g on t h e r e c o r d w a s

n e v e r c a n v a s s e d b e f o r e t h e C o u r t b e l o w . T h i s w a s a s c r i b e d

in p a r t to w r i t i n g q u e s t i o n s in t e l e g r a p h i c f o r m . B u t in

m y e x p e r i e n c e t h i s m a y be an e f f e c t i v e f o r m of k e e p i n g up

w i t h t h e f l o w of t h e c r o s s - e x a m i n e r ' s q u e s t i o n s and h a s t h e
v a r y i n g and q u a l i f i e d

m e r i t of p r e v e n t i n g / a n s w e r s to t h e s a m e q u e s t i o n . B u t t h e

d a n g e r is if t h e s e n s e of t h e q u e s t i o n is l o s t in t h e

m a g i s t r a t e ' s e f f o r t to a b b r e v i a t e it in o r d e r t o c o p e w i t h

k e e p i n g p a c e w i t h t h e c r o s s - e x a m i n e r ' s s p e e d in p u t t i n g

q u e s t i o n s . T h i s i n d e e d r e q u i r e s s k i l l . To a c q u i r e s k i l l

n e e d s p r a c t i c e . W i t h o u t p r a c t i c e m i s t a k e s c a n h a r d l y b e

a v o i d e d .

In m o t i v a t i n g h i s o b j e c t i o n to t h i n g s n e v e r c a n v a s s e d

in e v i d e n c e b u t n o n e t h e l e s s a p p e a r i n g in the Magistrate's J u d g m e n t t h e a p p e l l a n t ' s

C o u n s e l p o i n t e d o u t (and w a s f u l l y s u p p o r t e d by C o u n s e l f o r t h e

C r o w n ) t h a t at p a g e 3 of t h e r e c o r d PW1 s a i d w h e n r e t u r n i n g to

t h e s i t t i n g r o o m s h e g a v e P W 2 a r e p o r t . P W 2 c o n f i r m s t h i s

at p a g e 9. B u t e v e n t h o u g h t h e w i t n e s s n e v e r s t a t e d w h a t

part w a s g i v e n , t h e l e a r n e d M a g i s t r a t e in h i s J u d g m e n t at

page 2 7 of t h e r e c o r d h a s r e c o r d e d t h a t PW1 t o l d P W 2 t h a t

" h e r f a t h e r w a s h a v i n g sex r e l a t i o n s w i t h h e r " .

/ T h e
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T h e r e c o r d a m p l y s h o w s t h e r e is m e r i t in t h i s o b j e c t i o n .

I m a y e v e n 9 0 f u r t h e r e n d s a y a l t h o u g h r e f e r e n c e h a s b e e n

m a d e in t h e r e c o r d t o a l e t t e r t a k e n b y t h e c o m p l a i n a n t t o

M a j a l l e ' s h o m e w r i t t e n t o M a j a l l e b y t h e a p p e l l a n t ' s

s e r v a n t , t h e l e a r n e d M a g i s t r a t e r e f e r r e d t o t h i s s e r v a n t

a s M a j a l l e ' s c o n c u b i n e y e t n o w h e r e i n t h e r e c o r d h a s i t

b e e n s u g g e s t e d t h a t t h i s s e r v a n t w a s M a j a l l e ' s c o n c u b i n e .

T h e r e c o r d m e r e l y s h o w s a t p a g e 5 a s f o l l o w s :

" H o w w a s i t s a i d y o u w e r e i n v o l v e d in M a j a l l e ' s
q u a r r e l ?

I h a d g i v e n a l e t t e r f r o m o u r d o m e s t i c s e r v a n t
t o M r . M a j a l l e . "

T h e a p p e l l a n t m a y c o u n t h i m s e l f f o r t u n a t e t h a t o n

a m e r e t e c h n i c a l i t y h e s h o u l d e s c a p e l i a b i l i t y f o r h i s

n a u s e a t i n g a c t s . A p p e a l u p h e l d .

J U D G E

1 1 t h N o v e m b e r , 1 9 9 1

F o r A p p e l l a n t : M r . M a t e t e

F o r R e s p o n d e n t : M r . T h e t s a n e



CIV/APN/113/90

IN THE HIGH COURT OF LESOTHO

In the Application of :

LIBENYANE POSHOLI Applicant

v

MOSHOESHOE POSHOLI & 2 ORS Respondents

J U D G M E N T

Delivered by the Hon. Mr. Justice M.L. Lehohla

o n t h e 1 1 t h d a y o f N o v e m b e r , 1991

On May 1st, 1990 the a p p l i c a n t f i l e d an a p p l i c a t i o n

on n o t i c e a g a i n s t the r e s p o n d e n t s f or an O r d e r :

1. r e v i e w i n g and set t i n g aside p r o c e e d i n g s in
CC 8 6 / 8 9 from the T e y a t e y a n e n g M a g i s t r a t e ' s
C o u r t , p a r t i c u l a r l y the d e c i s i o n by t h e 2nd
r e s p o n d e n t d a t e d 2 4 - 1 1 - 1 9 3 9 ;

2. d i r e c t i n g t h e f i r s t r e s p o n d e n t to pay t h e c o s t s
in any e v e n t but so should the 2nd and 3rd
r e s p o n d e n t s in the e v e n t of th e i r o p p o s i t i o n to
the a p p l i c a t i o n ;

3. g r a n t i n g the a p p l i c a n t any f u r t h e r a n d / o r
a l t e r n a t i v e r e l i e f .

T h e 2nd and 3rd r e s p o n d e n t s are the TY M a g i s t r a t e

and t h e A t t o r n e y - G e n e r a l r e s p e c t i v e l y .

T h e a p p l i c a n t w h o av e r s t h a t he is an i l l i t e r a t e

/ s t a t e s
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s t a t e s in an a f f i d a v i t b e f o r e t h i s C o u r t t h a t CC 8 5 / 8 9 w a s

a c a s e p r e s i d e d o v e r by t h e 2nd r e s p o n d e n t . In t h a t m a t t e r

t h e a p p l i c a n t w a s r e s p o n d e n t and the 1st r e s p o n d e n t

a p p l i c a n t .

T h e a p p l i c a n t f u r t h e r a v e r s t h a t in N o v e m b e r 1 5 8 S

he r e c e i v e d a N o t i c e of M o t i o n t o g e t h e r w i t h a f f i d a v i t s in

t h e c i v i l m a t t e r m a r k e d CC 8 6 / 8 9 . In t h a t m a t t e r t h e 1st

r e s p o n d e n t w a s a p p l y i n g for a r e v i e w of p r o c e e d i n g s w h i c h

had e m a n a t e d f r o m t h e L o c a l C o u r t and had r e a c h e d the C e n t r a l

C o u r t s t a g e .

T h e g r o u n d s f o r r e v i e w by t h e 1st r e s p o n d e n t w e r e

t h a t the p r o c e e d i n g s up to t h a t s t a g e w e r e i r r e g u l a r in

t h a t it had b e e n c l e a r to the p r e s i d i n g o f f i c e r t h a t t h e

1st r e s p o n d e n t had no i n t e r e s t in t h e m a t t e r i . e . a d i s p u t e d

f i e l d , he b e i n g a m e r e a g e n t of R o b e r t P o s h o l i w h o had

t e s t i f i e d t h a t he h a d t h e r i g h t to p l o u g h t h e f i e l d . A

f u r t h e r g r o u n d of r e v i e w w a s t h a t R o b e r t P o s h o l i s h o u l d

h a v e b e e n j o i n e d . T h i s in a n u t - s h e l l w a s a m a t t e r p r e s e n t e d

b e f o r e t h e M a g i s t r a t e ' s C o u r t f o r r e v i e w .

T h e p r e s e n t a p p l i c a n t f u r t h e r a v e r s in an a f f i d a v i t

b e f o r e t h i s C o u r t t h a t h a v i n g r e c e i v e d t h e N o t i c e of M o t i o n

a n d on b e i n g s e r v e d w i t h p a p e r s m a r k e d " A A " he w a s t o l d by

t h e C o u r t M e s s e n g e r t h a t he w a s r e q u i r e d to a p p e a r in t h e

M a g i s t r a t e ' s C o u r t on 2 3 r d N o v e m b e r , 1 9 8 9 .

T h e a p p l i c a n t d u l y a p p e a r e d b e f o r e t h a t C o u r t on

t h a t d a y h a v i n g f e l t t h a t the M e s s e n g e r ' s i n f o r m a t i o n to

him w a r r a n t e d the a t t e n t i o n t h a t t h e a p p l i c a n t g a v e t h e

m a t t e r . On t h e d a y in q u e s t i o n t h e a p p l i c a n t w a s i n f o r m e d

/ t h a t
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t h a t as t h e 1st r e s p o n d e n t ' s a t t o r n e y w a s e n g a g e d e l s e w h e r e

t h e m a t t e r w o u l d n o t p r o c e e d but s h o u l d r a t h e r do so t h e

f o l l o w i n g d a y i . e . 2 4 t h N o v e m b e r , 1 9 8 9 .

On t h i s l a t t e r day t h e a p p l i c a n t r e p o r t e d at C o u r t

as d i d t h e 1st r e s p o n d e n t ' s a t t o r n e y . T h e a p p l i c a n t a v e r s

at p a r a 10 as f o l l o w s "My own l a w y e r h o w e v e r did not t u r n

u p " .

T h e a p p l i c a n t a v e r s t h a t w h e n t h e m a t t e r r e s u m e d on

t h a t d a y i . e . 2 4 t h N o v e m b e r , 1 9 8 9 he i n d i c a t e d to t h e C o u r t

t h a t he had e n g a g e d a l a w y e r w h o had n o t y e t a r r i v e d . He

f u r t h e r a v e r s t h a t t h e C o u r t d e c i d e d n e v e r t h e l e s s to

p r o c e e d r e g a r d l e s s of his l a w y e r ' s a b s e n c e . T h u s he c o m p l a i n s

t h a t he w a s not a f f o r d e d an o p p o r t u n i t y to e v e n c o n t a c t h i s

l a w y e r .

T h e a p p l i c a n t a v e r s t h a t t h e 2nd r e s p o n d e n t i n f o r m e d

h i m of h i s d e c i s i o n t h a t t h e m a t t e r b r o u g h t on r e v i e w b e f o r e

h i m w a s to s t a r t d e n o v o at t h e Local. C o u r t . T h e a p p l i c a n t

a p p r o a c h e d c o u n s e l w h o f o u n d it i n c o n c e i v a b l e t h a t a m a t t e r

p u r p o r t e d l y set d o w n f o r h e a r i n g e x - p a r t e c o u l d be f o l l o w e d

by a f i n a l o r d e r on t h e s a m e d a y of its b e i n g h e a r d w i t h o u t

any r e t u r n d a t e b e i n g f i x e d in o r d e r to e n a b l e t h e o p p o s i n g

p a r t y if he so w i s h e s , to p r e p a r e and f i l e h i s d e f e n c e .

T h e a p p l i c a n t f u r t h e r c o n t e n d s t h a t t h e r e v i e w i n g

C o u r t b e l o w g r a n t e d t h e a p p l i c a t i o n in e r r o r as t h e g r o u n d s

a d v a n c e d by t h e 1st r e s p o n d e n t d i d not w a r r a n t an a p p l i c a t i o n

f o r r e v i e w ; but t h a t t h e i s s u e s h o u l d r a t h e r h a v e b e e n

r e s o l v e d by w a y o f a p p e a l to t h e J u d i c i a l C o m m i s s i o n e r ' s

C o u r t as a m a t t e r o f c o u r s e .

It is f u r t h e r a v e r r e d on o a t h by t h e a p p l i c a n t t h a t

/ t h e
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t h e M a g i s t r a t e ' s C o u r t f a i l e d t o a d d r e s s i t s m i n d t o t h e

f a c t t h a t t h e a p p l i c a n t h a d b e e n s e r v e d w i t h a N o t i c e o f

A p p l i c a t i o n ( A n n e x u r e " A A " ) i n d i c a t i n g t h a t t h e f i r s t

r e s p o n d e n t w a s g o i n g t o a p p l y f o r a R u l e N i s i o n 2 3 r d

N o v e m b e r , 1 9 8 9 . H a d t h e C o u r t n o t so f a i l e d , it w a s

c o n t e n d e d , t h e n it w o u l d n o t h a v e c o n f i r m e d t h e r u l e a s it

d i d . F u r t h e r t h a t t h e a p p l i c a n t s a y s h e w a s m i s l e d b e c a u s e

" A A " d i d n o t i n d i c a t e t h a t 2 3 r d N o v e m b e r , 1 9 8 9 w a s n o t j u s t

t h e d a y w h e n t h e i n t e r i m o r d e r w a s t o b e i s s u e d b u t r a t h e r

t h e f i n a l o n e t h o u g h o n t h e f a c e o f it it d i d n o t s u p p o r t

a n y p r e s u p p o s i t i o n t h a t an i n t e r i m o r d e r h a d b e e n g r a n t e d

o n 2 3 r d J u n e , 1 9 8 9 ; m o r e e s p e c i a l l y t h a t n o C o u r t O r d e r

a c c o m p a n i e d A n n e x u r e " A A " a t t h e t i m e t h e l a t t e r w a s s e r v e d

o n t h e a p p l i c a n t . T h e a p p l i c a n t a v e r s t h a t h e w a s s e r v e d

w i t h t h e f i n a l o r d e r o n 5 t h J a n u a r y 1 9 9 0 w r i t t e n 1 9 8 9 . T h e

O r d e r is a t t a c h e d t o t h e p a p e r s and is m a r k e d " B B " . S i g n i f i c a n t l y

t h i s l a s t a v e r m e n t b y t h e a p p l i c a n t h a s n o t b e e n g a i n s a i d .

I h a v e p e r u s e d t h e S u b o r d i n a t e C o u r t ' s r e c o r d a n d h a v e

d i s c o v e r e d t h a t t h e o r i g i n a l C o u r t O r d e r w a s i s s u e d on

2 9 t h N o v e m b e r 1 9 8 9 a n d a t t h e b a c k b e a r s t h e d a t e 0 5 - 0 1 - 1 9 9 0

b e l o w w h i c h is w r i t t e n a n d s i g n e d t h e n a m e s L i b e n y a n e P o s h o l i .

In f a c t t w o c o p i e s o f t h e m e s s e n g e r ' s r e t u r n s r e l a t i n g t o

s e r v i c e o f N o t i c e o f A p p l i c a t i o n f o r R e v i e w s h o w t h a t s u c h

s e r v i c e w a s e f f e c t e d o n 2 n d N o v e m b e r 19.89. N o n e o f t h e m

r e f e r s t o t h e C o u r t O r d e r . T h e o n e t h a t r e f e r s t o t h e

C o u r t O r d e r c l e a r l y s h o w s t h a t it w a s s e r v e d cm 5 t h

J a n u a r y , 1 9 9 0 ,

In i t s t e r m s t h i s C o u r t O r d e r is f i n a l . T h e p r o p e r

p r o c e d u r e w o u l d h a v e r e q u i r e d it n o t o n l y t o b e i n t e r i m b u t t h a t

it b e s e r v e d t o g e t h e r w i t h t h e o r i g i n a t i n g p a p e r s . T h e

o r i g i n a t i n g p a p e r s w e r e m i s l e a d i n g a n d m a k i n g i t a p p e a r t h a t

the ex-parte a p p l i c a t i o n w a s o n l y g o i n g t o b e m o v e d o n

/ 2 3 r d N o v e m b e r
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2 3 r d N o v e m b e r 1 9 8 9 f o r t h e f i r s t t i m e w h e r e a s t h e c a l e n d e r

o f t h e c a s e i n d i c a t e s on f i l e c o v e r t h a t t h e a p p l i c a t i o n

w a s m o v e d f o r t h e f i r s t t i m e on 2 3 - 6 - 3 2 and p o s t p o n e d

s e v e r a l t i m e s t h e r e a f t e r .

It d o e s not seem to m e t h a t in t h e f a c e of t h e f a c t

t h a t o r i g i n a t i n g p a p e r s r e f l e c t e d t h e h a n d w r i t t e n 2 3 - 1 1 - 8 9

as o p p o s e d to t h e s t r u c k o u t 2 3 - 8 - 8 9 t h e a p p l i c a n t and h i s

c o u n s e l c o u l d b e f a u l t e d f o r g a i n i n g t h e i m p r e s s i o n f r o m

t h e N o t i c e o f A p p l i c a t i o n t h a t the e x - p a r t e a p p l i c a t i o n w a s

d u e f o r m o t i o n on 2 3 - 1 1 - 8 9 in w h i c h c a s e an i n t e r i m o r d e r

s e t t i n g o u t t h e r e t u r n d a t e s w o u l d f o l l o w a f t e r w a r d s .

T h e t w o p a g e d i n c o m p l e t e r e c o r d h a s n o t c o v e r e d

t h e S u b o r d i n a t e C o u r t ' s m i n u t e s . N o n e o f t h e p a r t i e s is

to b l a m e f o r t h a t . It w a s t h e S u b o r d i n a t e C o u r t ' s b u s i n e s s

to e n s u r e t h a t a c o m p l e t e r e c o r d is f u r n i s h e d as o r d e r e d by

t h i s C o u r t on 7- 3- 9 1 . T h i s C o u r t c a n n o t a l l o w t h e e f f e c t

o f t h e i n c o m p l e t e r e c o r d to p r e j u d i c e t h e a p p l i c a n t w h o

r e l i e d on it in p a r t .

T h e r e a r e a n u m b e r of d i s t u r b i n g f e a t u r e s in t h e

m a n n e r p r o c e e d i n g s w e r e c o n d u c t e d in t h e M a g i s t r a t e ' s C o u r t .

It s e e m s t h a t s c a n t a t t e n t i o n w a s g i v e n to the f a c t t h a t t h e

a p p l i c a n t t h o u g h in a t t e n d a n c e w a s a l a y m a n w h o n o n e t h e l e s s

had i n d i c a t e d to t h e C o u r t t h a t he had e n g a g e d a l a w y e r .

S e e p a g e 6 p a r a 11 r e a d w i t h p a g e 24 p a r a 6. I d o n ' t t h i n k

it m a k e s g o o d s e n s e t h a t e v e n t h o u g h a l a y m a n t e l l s t h e C o u r t

t h a t he h a s e n g a g e d a l a w y e r t h e C o u r t s h o u l d a d o p t t h e

a t t i t u d e t h a t it d o e s not b e l i e v e him w i t h o u t g i v i n g t h a t

l a y m a n an o p p o r t u n i t y to p r o v e h i s s t a t e m e n t and i n s t e a d g r a n t

and c o n f i r m t h e so c a l l e d i n t e r i m o r d e r w h i c h n e v e r , as it

s h o u l d h a v e , a c c o m p a n i e d t h e o r i g i n a t i n g p a p e r s f o r s e r v i c e

/ o n
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o n t h e p a r t y in q u e s t i o n . A n o t h e r d i s t u r b i n g f e a t u r e is

t h e f a c t t h a t a m a j o r a l t e r a t i o n of t h e d a t e o f h e a r i n g

w a s e f f e c t e d w i t h o u t a n y i n i t i a l l i n g by a n y o f f i c e r w h o

e f f e c t e d i t . It is a l s o d i s t u r b i n g t h a t s e r v i c e o f C o u r t

p r o c e s s w h i c h s h o u l d h a v e b e e n e f f e c t e d all at o n c e w a s

i n s t e a d d o n e p i e c e m e a l . It w a s i n e x u s a b l y w r o n g t h a t a

f i n a l o r d e r s h o u l d h a v e b e e n g r a n t e d w i t h o u t t h e r e h a v i n g

b e e n s e r v i c e of an i n t e r i m o r d e r on t h e p a r t y i n v o l v e d .

T h e f a c t t h a t t h e C o u r t ' s m i n u t e s m a y r e f l e c t t h a t h e w a s

t o l d in b r o a d t e r m s t h e c o n t e n t s o f t h e i n t e r i m o r d e r is no

s u b s t i t u t e f o r e f f e c t i n g s e r v i c e o f t h e i n t e r i m o r d e r on t h e

p a r t y c o n c e r n e d . L e t a l o n e t h a t n o i n d i c a t i o n e x i s t s to show

t h a t t h e a p p l i c a n t w a s t o l d in b r o a d t e r m s t h e c o n t e n t s

o f a n y i n t e r i m o r d e r or r u l e n i s i .

T h e a p p l i c a n t is a d e q u a t e l y s u p p o r t e d in h i s .

a v e r m e n t s b y M r . M o h a u in h i s a f f i d a v i t as t o t h e m i s l e a d i n g

i m p r e s s i o n c r e a t e d b y t h e 1st r e s p o n d e n t ' s p a p e r s b e f o r e

t h e 2 n d r e s p o n d e n t ' s C o u r t a n d t h e c o n s e q u e n t w r o n g r e a c t i o n

t h a t t h i s e n g e n d e r e d in t h e a p p l i c a n t a n d h i s c o u n s e l .

T h e w o r d s of t h i s C o u r t in C I V / A P N / 1 9 8 / 9 1

Swissbourgh Diamond Mines & A n o t h e r vs L e s o t h o H i g h l a n d s

Development Authority ( u n r e p o r t e d ) at p a g e 2 4 o f m y

m a n u s c r i p t J u d g m e n t m a y p r o v e p r o d u c t i v e ; t o w i t :

"My d i f f i c u l t y as to t h i s e n t i r e p r o b l e m is
w h e t h e r a p r o c e e d i n g w h i c h w a s i n i t i a t e d a n d
p r o c e e d e d w i t h e x - p a r t e c a n in t h e p r o c e s s
c o n v e r t i n t o p r o c e s s m o v e d on n o t i c e ".

W i t h r e g a r d t o t h e i n s t a n t m a t t e r it s e e m s t o m e

t h a t o n e o f t h e m a j o r d i f f i c u l t i e s p r e s e n t e d by t h e p r o c e d u r e

a d o p t e d w o u l d h a v e b e e n a v e r t e d if t h e M a g i s t r a t e ' s m i n u t e

d a t e d 2 3 - 6 - 8 9 w h e n t h e r u l e N i s i w a s g r a n t e d a n d t h e r e t u r n

/ d a t e
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date fixed as 28-9-89, had been expressed in the proper

form provided and prescribed in the rules and served on the

applicant along with the originating papers. But this was

not done.

Finally it does not help to make merit of the fact

that the review was properly granted because the Court

concerned was of the view that the wrong party was being

sued. That same party was entitled to apply to the Local

Court to have the proper party jointly sued. As it is the

Magistrate rightly discovered that the question of the wrong

party being sued was raised for the first time before him.

The right approach before the Magistrate though should have

been to hold it against the applicant before his Court that

wrong suit was not raised at the proper stage. I doubt

therefore whether mere refusal to grant the successful party

before him costs was enough.

Mr. Hlsoli for the 1st respondent sought to cast

doubt on the validity or perhaps even the accuracy and

provenance of the two paged record in which on more than

two occasions he is recorded as showing that should the

applicant oppose the application and the other party win the

applicant would have had to pay the costs. Although this

is a normal statement when making an application 1t would

seem to me that for a layman who had briefed a lawyer who

failed to turn up when such a proposition was made .it could

very well have discouraged him from raising any opposition

if such was so closely linked with payment of costs. But

as I have said earlier it was irregular to issue a final

order without an interim one having been served. The main

point in referring to the attitude adopted by Mr. Hiaoli

/alluded
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alluded to earlier is that the original manuscript of which

the two paged record is a copy is contained in the very

file obtained from the Magistrate's Court - the very file in

which the minuted record which it was, though not in so

many words, suggested should be preferred to the two paged

typed record! Indeed Mr. Hlaoli had registered his

objection to consideration of the latter or anything that

was inconsistent with the minuted record.

It would seem therefore that while it was

understandable that Mr. Hlaoli should query the accuracy

of statements contained in a record which he considered

suspicious, it cannot equally hold that the original

Manuscript forming part of the record he urged the Court

repeatedly to have regard to, should be disregarded.

In the original manuscript the same words appearing

in the two paged typed record are reflected to the effect

that

"If the Court gives him chance to oppose and if
we succeed he will have to pay the costs".

Furthermore it is recorded in that original

manuscript that

"Even though 1st respondent is present in
person but that does not show that he opposes
this application because he has not made any
Notice to Oppose"

As I have already indicated it would have been premature

for the applicant to oppose the application on 23rd or

24th November, 1989 in the absence of an interim order or

rule nisi which should have spelt out more forcefully what

he should have opposed if he was so intended,

/In
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I n t h e r e s u l t t h e a p p l i c a t i o n f o r r e v i e w b y t h i s

C o u r t o n g r o u n d s s e t o u t b y t h e a p p l i c a n t i s g r a n t e d w i t h

c o s t s .

J U D G E

1 1 t h N o v e m b e r , 1 9 3 1

F o r A p p l i c a n t : M r . H o h a u

F o r 1 s t R e s p o n d e n t : M r . H l a o l i


