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I N THE HIGH C O U R T OF LESOTHO

In the m a t t e r of :
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T H A B A N G S O S O L O M A Q E B A

J U D G M E N T

D e l i v e r e d by the H o n . M r . J u s t i c e M . L . L e h o h l a
on the 20th day of S e p t e m b e r , 1991

The Crown charged the accused with having c o m m i t t e d

t h r e e criminal o f f e n c e s e n u m e r a t e d in C o u n t s 1, 2 and 3.

The f i r s t two are o f M u r d e r w h i l e the last is of t h e f t .

The d e c e a s e d , husband and w i f e i.e. L e h l o h o n o l o

M o l o c h e and M a n n e n a M o l o c h e r e s p e c t i v e l y are a l l e g e d l y to

have succumbed to i n j u r i e s inflicted u n l a w f u l l y and

i n t e n t i o n a l l y on them on or about 18th March 1989 at a

p l a c e known as M a q o a l a in the M o h a l e ' s Hoek d i s t r i c t . The

accused pleaded not guilty to both these c h a r g e s .

The c o n t e n t of the 3rd c h a r g e is that the accused

i n t e n t i o n a l l y and u n l a w f u l l y stole a w a l l e t , a watch and

a sum of M 1 - 5 0 all b e l o n g i n g to L e h l o h o n o l o M o l o c h e . This

o f f e n c e is alleged to have o c c u r r e d around the same time

and p l a c e as the two o t h e r o f f e n c e s r e f e r r e d to a b o v e . The
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a c c u s e d p l e a d e d not g u i l t y to this o f f e n c e as w e l l .

The f i r s t w i t n e s s for t h e C r o w n was PW9 n u m b e r

1570 D e t e c t i v e T r o o p e r J o n a s e who t e s t i f i e d t h a t he is a

m e m b e r of the Royal L e s o t h o M o u n t e d P o l i c e s t a t i o n e d at

M o h a l e ' s Hoek and is a t t a c h e d to the C . I . D . s e c t i o n .

In M a r c h 1989 this w i t n e s s was still at his

M o h a l e ' s Hoek s t a t i o n . He t e s t i f i e d t h a t on 20th M a r c h 1989

w h i l e at his duty station he r e c e i v e d a r e p o r t about two

dead b o d i e s w h i c h seamed to h a v e s u f f e r e d d e a t h from

u n n a t u r a l c a u s e s .

PW9 took a v e h i c l e and m a d e for the s c e n e in the

c o m p a n y of d e t e c t i v e t r o o p e r s S e e i s o PW10 and M o s e l i . On

arrival at the scene PW9 saw the dead body of a w o m a n

lying b e l o w a h i l l . The body was c o v e r e d with blood all

o v e r . PW9 saw t h r e e w o u n d s on it. He saw a wound on the

left c o r n e r of the h e a d , a n o t h e r o n e b e l o w the left eye

and the third was in the form of a tear on the upper l i p .

PW9 formed the o p i n i o n that the two w o u n d s on head and

b e l o w the left eye r e s p e c t i v e l y w e r e c a u s e d by a b l u n t

i n s t r u m e n t . They w e r e n o n e t h e l e s s open w o u n d s . The one

on the upper lip seemed to have r e s u l t e d from a sharp

i n s t r u m e n t .

B e c a u s e PW9 and his c o l l e a g u e s w e r e s u r p r i s e d t h a t

t h e r e w a s no e v i d e n c e of blood having c o l l e c t e d u n d e r n e a t h

the body when they lifted or shifted it to e x p o s e the

g r o u n d b e l o w it they started looking for clues from w h i c h

to d e t e r m i n e how this body could have c o m e to the p l a c e

w h e r e it was found r e s t i n g . Thus 20 p a c e s away from this

body PW9 and his c o l l e a g u e s saw a f o o t p a t h next to w h i c h w e r e
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two stones with blood on thorn. The ground w h e r e the stones

w e r e had some blood that appeared to have been covered with

s o i l . O t h e r s t o n e s and b u s h e s n e a r b y appeared to have b o r n e

some b l o o d .

Some hundred y a r d s away from this body PW9 was

taken to the second b o d y . This was a m a n ' s b o d y . It lay

some 15 paces away from the f o o t p a t h m e n t i o n e d a b o v e . It

a p p e a r e d to have been pushed into and among some high

s h r u b s . This w i t n e s s w h o s e height is 5 feet 10 inches

t e s t i f i e d that the shrubs w h e r e the body lay o v e r - t o p p e d

him in height by about one f o o t .

On e x a m i n i n g the scene PW9 d i s c o v e r e d that the

s h r u b s and grass w e r e b r o k e n . A r o u n d that area the g r a s s

w a s about an ankle h i g h . This grass was b r o k e n from that

p o i n t to some other point at the p a t h .

On e x a m i n i n g the body two w o u n d s w e r e v i s i b l e on

the d e c e a s e d ' s head. One was in the m i d d l e of the head

w h i l e the o t h e r was on the left c o r n e r of the head. Both

appeared to have been caused by a blunt i n s t r u m e n t and. w e r e

o p e n . There was no blood on the ground from w h e r e the boby

was lifted by PW9 and his c o l l e a g u e s . Thus it was PW9's

c o n c l u s i o n that the body had been t r a n s p o r t e d to the scene

in the b u s h e s after the blood had c o n g e a l e d . F o l l o w i n g the

lead of the d i s t u r b a n c e on the grass to the path PW9 found

that there was blood on the ground and s h r u b s near and at

the p a t h .

PW9 t e s t i f i e d that it appeared that soil had been used

to c o v e r the b l o o d . This view he came to for it seemed the

soil had scattered on the path and on grass
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P W 9 e x a m i n e d t h e v i c i n i t y a r o u n d t h i s s e c o n d s p o t

and f o u n d a b a m b o o c o l o u r e d c r o o k m a d e of c a n e w i t h a b l a c k

p l a s t i c t i p ( a p p a r e n t l y f o r p u r p o s e s of p r o t e c t i n g t h e t i p

f r o m w e a r as it c o m e s i n t o c o n t a c t w i t h t h e g r o u n d ) .

A r o u n d t h e a r e a w h e r e t h i s c r o o k w a s f o u n d t h e r e w e r e n e i t h e r

f o o t p r i n t s n o r s i g n s o f d i s t u r b a n c e o n t h e g r a s s .

At b o t h p l a c e s a l o n g t h e p a t h o p p o s i t e t h e

r e s p e c t i v e c o r p s e s P W 9 c o l l e c t e d s t o n e s w h i c h w e r e stained

w i t h b l o o d . T h e s e r e s p e c t i v e s p o t s w e r e a b o u t f i v e

h u n d r e d p a c e s a p a r t . T h e d i m e n s i o n s o f o n e o f t h e s e s t o n e s

w a s g i v e n as a b o u t 1 f t by 6 i n c h e s by 3 i n c h e s .

P W 9 c o l l e c t e d t h e s e s t o n e s a l o n g w i t h t h e c a n e s t i c k

a n d h a n d e d t h e m b e f o r e t h e c o u r t b e l o w at t h e p r e p a r a t o r y

e x a m i n a t i o n o f t h i s m a t t e r . H o w e v e r at o n e o f t h e s i t t i n g s

o f t h e H i g h C o u r t at Q u t h i n g P W S d i s c o v e r e d t h a t t h e s t o n e s

w e r e all m i s s i n g e x c e p t t h e c a n e s t i c k h a n d e d in and

m a r k e d E x h i b i t " 1 " .

P W 9 t o o k t h e d e a d b o d i e s to t h e m o r t u a r y . T h e s e

b o d i e s d i d not sustain a n y f u r t h e r i n j u r i e s f r o m w h e r e t h e y

w e r e c o l l e c t e d to t h e m o r t u a r y w h e r e t h e y w e r e t a k e n f o r

p u r p o s e s o f p o s t m o r t e m e x a m i n a t i o n .

A f e w d a y s t h e r e a f t e r f o l l o w i n g s o m e i n f o r m a t i o n

P W 9 d i s p a t c h e d p o l i c e to a r r e s t t h e a c c u s e d a n d o n e L e b o h a n g .

U n d e r c r o s s - e x a m i n a t i o n P W 9 t e s t i f i e d t h a t t h e g r o u n d

at t h e s c e n e w a s w e t a n d t h a t he n o t i c e d h u m a n f o o t p r i n t s .

P W 9 c o u l d n ' t d i s c e r n if t h e s e f o o t p r i n t s w e r e o f o n e pair

o f f e e t or o f m o r e b e c a u s e t h e y s e e m e d t o h a v e b e e n i m p r i n t e d

o n b r o k e n g r a s s w h i c h f o r m e d a trail. H e f u r t h e r t e s t i f i e d

t h a t t h e r e w a s a s t r e a m n e a r w h e r e L e h l o h o n o l o ' s b o d y w a s

/ f o u n d
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found in the tall s h r u b s . The w o m a n ' s body too lay next

to a s t r e a m . But this is a d i f f e r e n t stream from the one

next to w h i c h the m a n ' s body w a s f o u n d . T h e s e s t r e a m s c o n v e r g e

f u r t h e r d o w n .

PW9 in r e s p o n s e to the q u e s t i o n w h e t h e r the g r a s s

from the path to the r e s p e c t i v e b o d i e s seemed as if s o m e t h i n g

had been d r a g g e d on it or rolled said it did not seem as if

a n y t h i n g had been d r a g g e d along that g r a s s . He said the

soil used to c o v e r the blood in both spots near the path

a p p e a r e d to have been l i b e r a l l y s p r i n k l e d .

PW9 explained that the s t o n e s he had c o l l e c t e d w e r e

three in all - two from the spot at the path near w h e r e the

m a l e d e c e a s e d was f o u n d , the o t h e r from w h e r e the f e m a l e

d e c e a s e d was f o u n d . All of t h e s e appeared to have been

f r e s h l y c h i p p e d and also to have been k n o c k e d t o g e t h e r .

T h e r e was no soil on any of t h e s e s t o n e s . In fact they

seemed to have been placed by some o t h e r agency than natural

w h e r e they w e r e f o u n d .

It was e l i c i t e d t h r o u g h c r o s s - e x a m i n a t i o n that PW9

had a p p e a l e d to people g a t h e r e d at the scene that a n y o n e

who knew of w h o e v e r was r e s p o n s i b l e for the d e a t h s should

r e p o r t the m a t t e r to the p o l i c e . PW9 was h o w e v e r not

i n f o r m e d there and then by anyone who knew of who had c o m m i t t e d

the o f f e n c e even t h o u g h L e b o h a n g and 'Mampe had a l l e g e d l y been

i n f o r m e d by the a c c u s e d about t h i s .

PW9 said he knew that L e b o h a n g had also been a r r e s t e d

as a s u s p e c t . He d i d n ' t know if L e b o h a n g was a r r e s t e d b e f o r e

or after the a c c u s e d . In any case L e b o h a n g was not a r r e s t e d

by P W 9 . He said he d i d n ' t r e m e m b e r if L e b o h a n g ' s wife 'Mampe

was also a r r e s t e d .

/It
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It w a s put to PW9 that the accused was kept ten days

in d e t e n t i o n in a m a t t e r i n v e s t i g a t e d by PW9 but the latter

replied that even so he didn't r e m e m b e r . PW9 was informed

that the accused would say (presumably when t e s t i f y i n g in

his d e f e n c e ) that he was kept in d e t e n t i o n and v i c i o u s l y

t o r t u r e d under PW9's command and by his physical act t o o .

PW9 denied t h i s .

PW9 stated that he didn't b e l i e v e the s u g g e s t i o n that

the Court o r d e r e d on 4th April 1989 that the accused be

m e d i c a l l y examined f o l l o w i n g the a s s a u l t s he r e c e i v e d in

detention.. PW9 f u r t h e r stated he didn't r e m e m b e r w h e r e he was

when the accused was taken to Court on 4th April 1 9 8 9 .

It was put to PW9 that at P r e p a r a t o r y E x a m i n a t i o n he

had said 20 paces away from w h e r e he found the body of the

m a l e d e c e a s e d t h e r e were traces of b l o o d . PW9's answer was

a virtual a f f i r m a t i o n of this though he seemed to m a k e it

appear that he had said d i f f e r e n t l y at p r e p a r a t o r y e x a m i n a t i o n ,

His answer w a s :

" . . . . . . . . . . ? I said from the body and not t o w a r d s the
c o r p s e .

What is the d i f f e r e n c e ? Yes there is the
d i f f e r e n c e for there was no blood at the place w h e r e
the body was and along the way to i t " .

With regard to the woman d e c e a s e d PW9 testified under

c r o s s - e x a m i n a t i o n that there was no trail of blood from the

rock on the blood stained spot to w h e r e the body w a s .

PW9 said there were signs of some s t r u g g l e near w h e r e

he found the stones twenty paces away from the m a l e d e c e a s e d

but none w h e r e the body was f o u n d . The same was the case around

the blood soaked spot several paces away from the f e m a l e d e c e a s e d .

/He
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He said he w a s s h o w n i t e m s of p r o p e r t y n e a r e a c h of

t h e d e c e a s e d . N e a r the w o m a n d e c e a s e d he f o u n d a j e r s e y and a

s h o e . T h i s d e c e a s e d w a s still w e a r i n g t h e c o m p a n i o n of t h i s

s h o e on o n e of h e r f e e t . He a l s o s t a t e d t h a t he saw n e a r

t h e s t o n e at t h e p a t h u p r o o t e d s e h a l a h a l a or s e n o k o n o k o

s h e a f . In r e l a t i o n to t h e m a l e d e c e a s e d he f o u n d u p r o o t e d

s e h a l a h a l a n e a r t h e b l o o d s o a k e d s p o t . He a l s o f o u n d a

c a n e s t i c k in t h e g u l c h s o m e d i s t a n c e away f r o m t h e m a l e

d e c e a s e d .

T h e w i t n e s s w a s r e f e r r e d to t h e p r e p a r a t o r y e x a m i n a t i o n

r e c o r d w h e r e he r e f e r r e d to t w o i n s t e a d of t h e t h r e e s t o n e s

he t a l k e d a b o u t in t h i s C o u r t . He h o w e v e r i n s i s t e d t h e

s t o n e s w e r e t h r e e and s t a t e d t h a t he c o u l d n ' t r e m e m b e r if

he r e f e r r e d to o n l y t w o at t h e p r e p a r a t o r y e x a m i n a t i o n .

To put his s t o r y in p e r s p e c t i v e at p r e p a r a t o r y

e x a m i n a t i o n t h i s w i t n e s s said at p a g e 26

" s t o n e s had m o v e d and b r u s h e s b r o k e n .
T h e s t o n e s had b e e n f r e s h l y b r o k e n . O t h e r s t o n e s
had s c r a t c h e s . T h e s e are t h e s t o n e s . I t o o k t w o
of t h e m " .

It s e e m s p o s s i b l e t h a t t h e t w o of t h e m r e f e r r e d to

a b o v e are in r e f e r e n c e to t h e s p o t r e l a t i n g t o t h e d e c e a s e d

2 0 p a c e s away f r o m t h e p a t h . T h u s it s e e m s to m e t h e w i t n e s s

w a s n o t r e f e r r i n g to t h e t o t a l n u m b e r of s t o n e s he c o l l e c t e d

f r o m t h e r e s p e c t i v e s p o t s of b o t h d e c e a s e d . He s p o k e in

r e l a t i o n to t h e m a l e d e c e a s e d and w a s not led in r e l a t i o n to

t h e s t o n e he p i c k e d in r e l a t i o n to t h e f e m a l e d e c e a s e d

a c c o r d i n g to m y r e a d i n g of t h e r e l e v a n t p o r t i o n of t h e P . E .

r e c o r d . In t h i s c o n t e x t the w i t n e s s ' s h o n e s t y w a s b r o u g h t to

t h e s u r f a c e w h e n he said he d i d n ' t r e m e m b e r if at P . E . he said he

c o l l e c t e d o n l y t w o i n s t e a d of t h e t h r e e s t o n e s he r e f e r r e d to

in t h i s C o u r t .

/ P W 9
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PW9 was told t h a t he o n l y m e n t i o n e d f o o t p r i n t s l e a d i n g

f r o m the path to the m a l e d e c e a s e d when he heard C o u n s e l for

the a c c u s e d m e n t i o n i t . PW9 r e p l i e d t h a t he had i n d i c a t e d t h a t

g r a s s w a s b r o k e n along the " p a t h " l e a d i n g to the body of the

d e c e a s e d s h o w i n g t h a t it w a s t r a m p l e d o n . It w a s s u g g e s t e d

to PW9 t h a t g r a s s or bush can be b r o k e n by a n y t h i n g but he

i n s i s t e d t h a t it a p p e a r e d to h a v e been w a l k e d o n .

PW9 a d m i t t e d t h a t he had heard a b o u t a w a t c h r e m o v e d

or s t o l e n from the d e c e a s e d ' s b o d y . He f u r t h e r a d m i t t e d
a b o u t

h e a r i n g as well a b o u t a p u r s e a s / t h e M l - 5 0 s t o l e n or r e m o v e d

f r o m the d e c e a s e d ' s b o d y . He also a d m i t t e d h e a r i n g of the

f a c t t h a t the w a t c h w a s said to have e n d e d up in 'Mampe

' M a p a n e ' s p o s s e s s i o n .

PW9 d e n i e d e v e r b e i n g u n t r u t h f u l to t h i s C o u r t . He

d e n i e d t h a t he was e v a s i v e on i m p o r t a n t a s p e c t s of the c a s e .

He told the C o u r t t h a t it w a s n ' t t r u e t h a t the a c c u s e d w a s

t o r t u r e d by him or in his p r e s e n c e . He d e n i e d t h a t the

a c c u s e d w a s at all sent to a d o c t o r f o l l o w i n g the a l l e g e d

t o r t u r e s .

The n e x t w i t n e s s for the C r o w n w a s P W 1 0 N o . 5 5 4 4

T r o o p e r S e e i s o who t e s t i f i e d that he set out for M a q o a l a w h e r e

he r e c e i v e d i n f o r m a t i o n r e l a t i n g to p e o p l e who had d i e d .

He and PW9 m a d e for the s c e n e w h e r e t h e y f o u n d m a n y p e o p l e

a l r e a d y s e a t e d . A m o n g them a l r e a d y w e r e the C h i e f and S g t .

M p h a h a m a . The C h i e f took them to the b o d y of a w o m a n w h o

w a s lying f a c e d o w n . The n u m b e r and p o s i t i o n s of the w o u n d s .

o b s e r v e d by t h i s w i t n e s s Tend s u p p o r t to P W 9 ' s e v i d e n c e on the

r e l e v a n t p o i n t s . T h e r e w a s a j e r s e y near the b o d y . It had

b l o o d on i t . The o n l y blood seen w a s near the f o o t p a t h but

n o n e near or u n d e r the b o d y . This w i t n e s s saw t h r e e b r o k e n

s t o n e s near the b l o o d . T h e y w e r e stained in b l o o d and w e r e

a b o u t half the size of a f o o t - b a l l .

/ T h e
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T h e i n v e s t i g a t i n g t e a m t h e n h e a d e d f o r t h e b o d y o f

a m a n s o m e 4 0 0 p a c e s a w a y f r o m t h a t of t h e w o m a n . T h i s

b o d y w a s a m o n g " k o l i t s a n a " b r u s h e s . T h e r e w e r e t w o o p e n

w o u n d s on t h e h e a d w h i c h w a s f l a t t e n e d f r o m f r o n t r i g h t to

b a s e . T e e t h w e r e p r o t r u d i n g . At a p o i n t on t h e f o o t p a t h

s o m e d i s t a n c e a w a y f r o m t h e b o d y P W 1 0 o b s e r v e d b l o o d w h i c h

s e e m e d to h a v e b e e n s p i l l e d and l a t e r b e e n c o v e r e d w i t h

s o i l . N e a r t h e b l o o d w a s a g r e e n bag m a d e of w o o l d e s c r i b e d

as t h e t y p e o f bag u s e d by old m e n . T h i s w a s a s l i n g bag

t h e s i z e of t h i s w i t n e s s ' s p a l m . T h e r e w a s a b r o w n w a l l e t

a l s o . T h e s e p u r s e s w e r e b o t h e m p t y .

On 2 5 t h M a r c h 1 9 8 9 P W 1 0 s e t o u t f o r t h e a c c u s e d ' s

r e s i d e n c e in t h e c o m p a n y of T r o o p e r s M o l e t s a n e and P h e k o .

T h e y f o u n d t h e a c c u s e d t h e r e , i n t r o d u c e d t h e m s e l v e s to h i m

and PW10 s h o w e d h i m h i s I.D. C a r d and g a v e him c a u t i o n .

T h e r e a f t e r he c h a r g e d t h e a c c u s e d w i t h t h e t w o m u r d e r s ;

a r r e s t e d h i m and t o o k him t o t h e C h a r g e O f f i c e at M o h a l e ' s

H o e k .

PW10 s t a t e d t h a t e i t h e r on 2 6 t h o r 2 7 t h he and

o t h e r s w e r e led by t h e a c c u s e d to a p l a c e w h e r e a h a n d l e

of a k n i f e w a s r e c o v e r e d n e a r w h e r e t h e t w o b o d i e s had b e e n

f o u n d p r e v i o u s l y . T h i s h a n d l e w a s of a k n i f e r e g a r d i n g

w h i c h t h e a c c u s e d is said to h a v e m a d e a r e p o r t t o P W 1 0 . T h e

b l a d e w a s b r o k e n and t h e a c c u s e d ' s e x p l a n a t i o n of h o w it g o t

b r o k e n w a s t h a t it g o t b r o k e n w h e n he w a s s t a b b i n g t h e w o m a n

d e c e a s e d . T h i s h a n d l e w a s h a n d e d to t h e C l e r k of C o u r t

M o h a l e ' s H o e k b u t it w e n t m i s s i n g .

It w a s p u t to PW10 t h a t t h e a c c u s e d w o u l d s a y he

n e v e r s h o w e d P W 1 0 any k n i f e a n y w h e r e any t i m e . P W 1 0 d e n i e d

t h i s .
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P W 1 0 d e n i e d m a k i n g t h e a c c u s e d d i g w i t h h i s f i n g e r s

f o r a k n i f e at a s p o t t o w h i c h t h e a c c u s e d w a s t a k e n at t h e

a r e a w h e r e b o d i e s w e r e f o u n d . P W 1 0 r e a d i l y i n c l i n e d t o t h e

i n q u i r y w h e t h e r t h e k n i f e w a s p i c k e d up on t h e s u r f a c e o f

t h e g r o u n d c o v e r e d w i t h g r a s s .

PW10 said on t h e d a y t h e b o d i e s w e r e c o l l e c t e d

f r o m t h e s c e n e he h a d l o o k e d f o r c l u e s a n d s u s p i c i o u s

o b j e c t s t h a t m i g h t h a v e b e e n u s e d t o c o m m i t t h e m u r d e r s .

H e d i d n ' t f i n d t h e k n i f e h a n d l e t h a t d a y . W h e n d i s c o v e r e d

t h i s k n i f e w a s l y i n g s o m e 4 5 t o 5 0 p a c e s a w a y f r o m t h e

w o m a n ' s b o d y . H e said h e d i d n ' t k n o w w h a t h a p p e n e d t o t h e

b l a d e . H e said t h a t t h e q u e s t i o n p u t t o h i m t h a t PW1

' M a k a m o h e l o M o l o c h e t o o k t h e b l a d e w a s n e w t o h i m . H e said

h e n e v e r i n t e r r o g a t e d PW1 a b o u t t h e a l l e g e d b l a d e .

P W 1 0 w a s t o l d t h a t t h e a c c u s e d w o u l d s a y h e k n e w

n o t h i n g a b o u t t h e k n i f e , f u r t h e r t h a t P W 1 0 t o o k t h e a c c u s e d

t o w h e r e t h e b o d i e s w e r e f o u n d a n d o r d e r e d / t o l o o k f o r t h e

k n i f e h e k n o w n o t h i n g a b o u t t i l l he f o u n d i t . P W 1 0 d e n i e d

t h i s . It w a s p u t t o P W 1 0 t h a t t h e a c c u s e d d u g w i t h h i s

f i n g e r s i n t o t h e g r o u n d . T h i s t o o w a s d e n i e d b y P W 1 0 . H e

a l s o d e n i e d t h a t t h e k n i f e h a n d l e w a s n o t a b o v e t h e g r a s s

b u t d u g u n d e r t h e s u r f a c e o f t h e s o i l . H e d e n i e d l e a d i n g

t h e a c c u s e d t o w h e r e t h e b o d i e s h a d b e e n . A s k e d t o e x p l a i n

" W h a t h a p p e n e d . D i d y o u j u s t s a y t o h i m t a k e
us w h e r e t h e b o d i e s w e r e ? W e w e r e n o t
g o i n g t o t h e b o d i e s b u t w h e r e h e said h e h a d
t h r o w n a k n i f e .
M e a n i n g it w a s by c o i n c i d e n c e t h a t t h e k n i f e
h a n d l e w a s f o u n d w h e r e t h e b o d i e s h a d b e e n
f o u n d ? Y e s .

P W 1 0 f u r t h e r s t a t e d t h a t it w a s t h r o u g h i n v e s t i g a t i o n s

t h a t h e r e a l i s e d f i v e d a y s a f t e r t h e b o d i e s h a d b e e n

d i s c o v e r e d t h a t t h e a c c u s e d w a s t h e c u l p r i t . H e said h e
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d i d n ' t k n o w a b o u t t h e a r r e s t o f L e b o h a n g b u t did s e e h i m

at t h e p o l i c e s t a t i o n . P W 1 0 d e s p i t e h a v i n g said t h a t h e

had s e e n L e b o h a n g at t h e c h a r g e o f f i c e and t h u s g i v i n g an

i m p r e s s i o n t h a t he did n o t k n o w w h a t he had c o m e t o do t h e r e

s t a t e d t h a t he had s e e n him at M a q o a l a at t h e t i m e w h e n t h i s

w i t n e s s w a s g o i n g to t a k e a s t a t e m e n t f r o m h i m . T h i s t i m e

t h e a c c u s e d w a s a l r e a d y u n d e r a r r e s t .

PW10 c o n c e d e d to t h e s u g g e s t i o n t h a t t h e a c c u s e d

w o u l d say w h e n he got t o t h e c h a r g e o f f i c e a f t e r h i s a r r e s t

he f o u n d P W 2 L e b o h a n g and PW1 ' M a k a m o h e l o M o l o c h e .

H e d e n i e d t h a t PW1 h a n d e d a k n i f e b l a d e to h i m .

H e d e n i e d e v e r s e e i n g t h e k n i f e b l a d e d e s c r i b e d as r u s t y .

He d e n i e d t h a t t h e a c c u s e d l a s t s a w t h a t k n i f e b l a d e in

P W 1 0 ' s p o s s e s s i o n at t h e p o l i c e s t a t i o n . He f u r t h e r d e n i e d

t h a t t h e k n i f e b l a d e w a s p u r p o s e f u l l y m a d e t o d i s a p p e a r in

o r d e r to m i s l e a d t h e C o u r t .

PW10 a d m i t t e d t h a t t h e a c c u s e d w a s a r r e s t e d on

2 6 t h M a r c h 1 9 8 9 . H e h o w e v e r did n o t k n o w w h o t o o k h i m

b e f o r e t h e M a g i s t r a t e . He s t a t e d t h a t he w o u l d n o t be in

a p o s i t i o n to d e n y t h a t t h e a c c u s e d w a s b r o u g h t b e f o r e a

M a g i s t r a t e on 4 t h A p r i l 1 9 8 9 . N o r w o u l d he k n o w if t h e

m a g i s t r a t e o r d e r e d t h a t t h e a c c u s e d s h o u l d go to s e e t h e

d o c t o r as he had b e e n a s s a u l t e d .

PW10 r e i t e r a t e d h i s s t a t e m e n t t h a t t h e f e m a l e d e c e a s e d

had o n e w o u n d b e l o w t h e r i g h t e y e and a n o t h e r on t h e r i g h t

s i d e o f t h e h e a d . F u r t h e r t h a t t h e r e w a s a c u t w o u n d on t h e

Tip b u t explained t h a t b e c a u s e o f t h e c l o t t i n g of b l o o d it

w a s not c l e a r l y d i s c e r n i b l e if t h e c u t w a s i n c i s e d or r u g g e d .

He h e l d f a s t to h i s s t o r y t h a t t h e m a l e d e c e a s e d had t w o o p e n
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w o u n d s on t h e h e a d . C o n s e q u e n t l y C o u n s e l f o r t h e a c c u s e d

w i t h d r e w a q u e s t i o n w h i c h i n i t i a l l y w a s i n t e n d e d to s h o w

i n c o n s i s t e n c y b e t w e e n t h i s w i t n e s s ' s t e s t i m o n y and t h e

d o c t o r ' s on t h e p o i n t .

P W 1 0 a d m i t t e d t h a t at P.E. he had said he f o l l o w e d

a trail to the m a n ' s dead b o d y . T h i s he d e s c r i b e d as a

n a r r o w t r a i l n o t in c o n s t a n t u s e . It w a s c o v e r e d w i t h

g r a s s h e r e and t h e r e and w a s w e t at certain p o i n t s h e n c e

h i s a b i l i t y to see f o o t p r i n t s a l o n g i t . It a p p e a r e d m o r e

t h a n o n e p e r s o n had used i t . H e explained t h a t s o m e f o o t -

p r i n t s w e n t e v e n b e y o n d the m a n ' s b o d y but s t a t e d t h a t one

c o u l d n ' t d e t e r m i n e if t h e f o o t p r i n t s w e r e in any w a y c o n n e c t e d

w i t h t h e c o n v e y a n c e of the b o d y .

To my m i n d t h i s s h o u l d not be s u r p r i s i n g b e c a u s e

o t h e r e v i d e n c e d i s c l o s e d t h a t s o m e b o y s w h o c a m e to r e p o r t

to s o m e v i l l a g e r s i n c l u d i n g t h e a c c u s e d ' s a u n t a b o u t t h e i r

d i s c o v e r y of a d e a d b o d y w e r e a d v i s e d not to m a k e any

m e n t i o n of t h a t e v e n t h o u g h it had been r e a l i s e d in t h e

v i l l a g e t h a t t h e two d e c e a s e d ' s a b s e n c e f o r d a y s b e f o r e w a s

u n a c c o u n t e d f o r . Not to m e n t i o n t h a t the a c c u s e d ' s a u n t

i n c l u d i n g PW2 and P W 3 and o n e m o r e w o m e n had a l l e g e d l y h e a r d

t h e a c c u s e d say he had k i l l e d t h o s e d e c e a s e d . P W 2 and PW3

had not o n l y h e a r d t h i s but had seen t h e t w o d e a d b o d i e s

a l l e g e d l y s h o w n to t h e m by the a c c u s e d h i m s e l f and had b e e n

a l l e g e d l y f o r c e d to d i s p o s e of t h e s e b o d i e s .

PW10 s t a t e d t h a t ho r e c e i v e d a r e p o r t a b o u t t h e

w a t c h , p u r s e and M 1 - 5 0 a l l e g e d l y s t o l e n by t h e a c c u s e d f r o m

t h e dead m a n . H i s i n v e s t i g a t i o n s led him to t h e r e c o v e r y

of a p u r s e t h o u g h and not any of t h e o t h e r i t e m s of p r o p e r t y .

T h i s p u r s e he said he f o u n d n e a r t h e m a n ' s d e a d b o d y . He

said he q u e s t i o n e d ' M a m p e a b o u t t h e w a t c h he had l e a r n t had
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f o u n d i t s w a y to h e r p o s s e s s i o n b u t d i d n o t f i n d i t .

On r e - e x a m i n a t i o n PW10 i l l u s t r a t e d t h a t t h e b o d i e s

a p p e a r e d t o have b e e n d u m p e d w h e r e h e f o u n d t h e m f o r t h e r e

w a s a b s e n c e o f s i g n s of t h e i r m o v e m e n t s to t h e r e s p e c t i v e

s p o t s and of b l o o d b e l o w w h e r e t h e y h a d r e s t e d .

H e f u r t h e r t e s t i f i e d t h a t o f t h e t h r e e s t o n e s he

a l l e g e d he f o u n d s o m e d i s t a n c e f r o m w h e r e t h e w o m a n ' s c o r p s e

w a s h e t o o k o n l y t w o b e c a u s e o n l y t h e s e w e r e b l o o d stained,

a n d t h e r e f o r e v i t a l to h i s c a s e . He said he w a s p o s i t i v e

h e w a s led b y t h e a c c u s e d t o t h e s p o t w h e r e t h e a c c u s e d

r e t r i e v e d t h e k n i f e h a n d l e . He s t a t e d t h e r e c o u l d n ' t h a v e

b e e n a n y r e a s o n w h y he w o u l d h i d e t h e k n i f e b l a d e f r o m

C o u r t . He r e i t e r a t e d t h a t all t h e e x h i b i t s w h i c h d i s a p p e a r e d

h a d b e e n h a n d e d to t h e C l e r k of C o u r t f o r s a f e k e e p i n g d u r i n g

P . E . It w a s t h e n t h a t t h e y d i s a p p e a r e d .

H e s t a t e d t h a t t h e k n i f e w o u n d w a s t h e o n e on t h e

d e a d w o m a n ' s m o u t h . H e said t h i s w a s a k n i f e w o u n d b e c a u s e

it w a s s t r a i g h t a n d n o t r u g g e d .

T h e n e x t w i t n e s s f o r t h e C r o w n w a s P W 2 L e b o h a n g

M a f o s o w h o w a s i n t r o d u c e d t o t h e C o u r t as an a c c o m p l i c e .

A f t e r h i s r i g h t s h a d b e e n explained t o him a n d h e h a d e x p r e s s e d

w i l l i n g n e s s to g i v e e v i d e n c e he w a s s w o r n a n d he t e s t i f i e d

t h a t he c o u l d n e i t h e r r e a d n o r w r i t e . H i s h o m e is at

M p h a r a n e s o m e d i s t a n c e f r o m M a q o a l a . H e said h e k n e w t h e

a c c u s e d as t h e l a t t e r u s e d t o c o m e and s t a y at ' M a m o t e l e l e ' s

in t h e H a ' M a p a n e v i l l a g e .

P W 2 k n e w t h e t w o d e c e a s e d . A s k e d if h e c o u l d r e c a l l

t h e e v e n t s o f 1 8 t h M a r c h 1 9 8 9 h e t o l d t h e C o u r t t h a t t h i s w a s

a S a t u r d a y w h e n he a n d o t h e r s w e r e at Ha R a m p e l i w i t h t h e t w o

/ d e c e a s e d



- 1 4 -

d e c e a s e d . They had g o n e t h e r e for the r i t u a l c e r e m o n y of

t h e r e m o v a l of a m o u r n i n g c l o t h . T h e two d e c e a s e d had a

d a u g h t e r m a r r i e d at Ha R a m p e l i .

PW2 and o t h e r s s p e n t t h e i r t i m e at t h i s p l a c e

until a f t e r sun set w h e n the t w o d e c e a s e d left him at late

d u s k . PW2 remained t h e r e till v e r y l a t e . He o n l y loft

w h e n t h e m o o n w a s up and a r o u n d t h a t p e r i o d t h e m o o n w o u l d

set just b e f o r e sun r i s e . When P W 2 left t h e t w o d e c e a s e d

had long l e f t . P W 2 w a s in t h e c o m p a n y of P W 3 ' M a m p e .

He t e s t i f i e d t h a t w h e n he and PW3 w e r e at

H l a b a n e n g - s a - H a R a n n o i h e a d i n g for t h e i r h o m e t h e y h e a r d

s o m e ( n a t u r a l ) w h i s t l e b e i n g b l o w n f r o m b e h i n d t h e m

P W 2 s t o p p e d w h e n he h e a r d t h i s w h i s t l e . So did P W 3 .

W h e n PW2 l o o k e d back he saw t h e a c c u s e d a p p e a r i n g f r o m t h e

d i r e c t i o n of the w h i s t l e . P W 2 w a i t e d f o r the a c c u s e d

b e c a u s e he k n e w him and w a s a f o l l o w - v i l l a g e r . The a c c u s e d

r e a c h e d and j o i n e d P W 2 and P W 3 .

S o m e ten p a c e s l a t e r t h e a c c u s e d said " N g d a n a b o I have

d o n e s o m e t h i n g b a d " . P W 2 a s k e d w h a t . The a c c u s e d r e p l i e d

t h a t he had k i l l e d P a b a l l o and ' M a n n e n a .

T h e t r i o p r o c e e d e d a l o n g t h e i r w a y .

P W 2 f u r t h e r t e s t i f i e d that a l t h o u g h he had s e e n

t h e a c c u s e d at Ha R a m p e l i at d a y t i m e the a c c u s e d w a s not at

t h e h o u s e w h e r e t h e two d e c e a s e d and he w e r e . The a c c u s e d

w a s at the old M a m a l e f a n a ' s h o u s e next d o o r . PW2 did not

see w h e n t h e a c c u s e d left for t h e i r c o m m o n v i l l a g e .

P W 2 said w h e n r e p o r t i n g his a l l e g e d act t h e a c c u s e d

w a s t a l k i n g n o r m a l l y . He w a s s p e a k i n g not in w h i s p e r s but in
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c l e a r v o i c e . P W 2 w o u l d not s a y if t h e a c c u s e d s o u n d e d

f u l f i l l e d in w h a t he r e p o r t e d he had d o n e b e c a u s e he said

he d i d n ' t k n o w t h e a c c u s e d so w e l l as to m a k e a n y s u c h

d e t e r m i n a t i o n a b o u t h i m . H e t o l d t h e C o u r t t h a t t h e a c c u s e d

h a s a b i g v o i c e and t h a t he w a s s p e a k i n g in h i s u s u a l b i g

t o n e t h a t he had h e a r d him s p e a k in to o t h e r s .

As t h e y m o v e d a l o n g w i t h t h e a c c u s e d l e a d i n g t h e

w a y f o l l o w e d i m m e d i a t e l y by P W 2 t h e y c a m e u p o n t h e b o d y o f

t h e d e c e a s e d ' M a n n e n a . T h e a c c u s e d s t o o d a s i d e and p o i n t e d

at t h e d e c e a s e d and said " t h i s is w h e r e I k i l l e d ' M a n n e n a " .

T h i s d e c e a s e d had l a i n a c r o s s t h e m i d d l e o f t h e

p a t h w h i c h m e a s u r e d a b o u t a f o o t in b r e a d t h . T h e w i t n e s s

w a s p o s i t i v e t h a t t w o p e o p l e c a n n o t w a l k a b r e a s t in t h a t

p a t h .

T h e a c c u s e d o r d e r e d t h a t P W 2 s h o u l d p i c k up ' M a n n e n a ' s

b o d y and c a r r y it a l o n g w i t h t h e a c c u s e d to d u m p it o f f t h e

e d g e of a l e d g e in t h e r i d g e . T h e r i d g e w a s d e s c r i b e d a s

n o t f a r f r o m t h e s p o t w h e r e t h e b o d y w a s p i c k e d u p . T h e

d i s t a n c e b e t w e e n t h e s e t w o p o i n t s w a s e s t i m a t e d at b e t w e e n

4 0 and 50 p a c e s . F r o m t h e s o u n d o f t h e a c c u s e d ' s t o n e

P W 2 f e l t t h a t he w a s n o t b e i n g r e q u e s t e d t o h e l p b u t w a s

b e i n g c o m m a n d e d to c a r r y t h e b o d y . W h e n P W 2 p r o t e s t e d t h a t

he had n e v e r c a r r i e d a d e a d b o d y b e f o r e t h e a c c u s e d o r d e r e d

h i m to q u i t h i s t a l k and do as t o l d .

P W 2 said he s a w t h a t t h i s d e c e a s e d w a s f u l l of b l o o d

in t h e u p p e r p a r t of h e r b o d y . T h e a c c u s e d o r d e r e d h i m to

t a k e t h e d e c e a s e d by t h e l e g s . T h e t w o m e n l i f t e d t h e b o d y

( t h e a c c u s e d holding t h e h e a d ) and t o s s e d t h e b o d y o v e r t h e

e d g e of t h e r i d g e .

/ P W 2
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P W 2 said he c o m p l i e d w i t h t h e a c c u s e d ' s o r d e r t o

c a r r y t h e d e c e a s e d by h e r f e e t b e c a u s e he f e a r e d h i m and

h a s all a l o n g b e e n a f r a i d of h i m . H e t e s t i f i e d t h a t ho

n e v e r e x c h a n g e any w o r d s w i t h t h e a c c u s e d b e c a u s e t h e a c c u s e d

n e v e r t a l k s to h i m . A l t h o u g h t h e i r h o m e s a r e o n l y 50 to 6 0 p a c e s

a p a r t w i t h t h e a c c u s e d ' s a u n t w h e r e t h e a c c u s e d s t a y s P W 2

w o u l d r a t h e r c o m m u n i c a t e w i t h t h e a c c u s e d ' s a u n t ' s c h i l d r e n

if he w i s h e s to m a k e a r e p o r t a b o u t t h a t h o u s e h o l d ' s s t r a y

s t o c k or d r i v e t h e s t o c k h i m s e l f t h a n a l e r t t h e a c c u s e d t o

any s u c h e v e n t .

Ho t o l d t h e C o u r t t h a t t h e a c c u s e d w a s t h r e a t e n i n g

h i m w i t h d e a t h if he did n o t d o as o r d e r e d . T h e w o r d s

a t t r i b u t e d by P W 2 t o t h e a c c u s e d a r e

" H e y , y o u f e l l o w as y o u r e f u s e c a r r y i n g t h i s
p e r s o n I kill y o u h e r e a n d n o w . I w i l l kill
y o u b o t h w i t h ' M a m p e l i k e t h i s p e r s o n " .

P W 2 said he w a s b e s i d e s h i m s e l f w i t h f e a r at t h i s

s t a g e and f e a r e d t h a t t h e a c c u s e d w a s g o i n g to kill h i m .

P W 2 d e s c r i b e d t h e l e d g e w h e r e ' M a n n e n a ' s b o d y lay

h i d d e n f r o m v i e w as s h a l l o w - o n l y t h e h e i g h t o f t h e c h a i r

f r o m t h e s c a t d o w n . B e c a u s e of t h e w e i g h t of t h i s d e c e a s e d ' s

b o d y P W 2 said he w a s c o m p e l l e d to t a k e s h o r t u n s t e a d y s t r i d e s .

It w a s c l e a r to t h e C o u r t t h a t a l t h o u g h t h e l o d g e w a s

s h a l l o w it e f f e c t i v e l y o b s c u r e d t h e b o d y t h r o w n i n t o it f r o m

t h e v i e w o f a n y b o d y m o v i n g a l o n g t h e p a t h f r o m w h e r e it w a s

p i c k e d u p .

P W 2 said t h e a c c u s e d p i c k e d up t h e d e c e a s e d ' s j e r s e y

f r o m t h e s c e n e w i p e d b l o o d f r o m t h e g r o u n d w i t h it a n d r u b b e d

o f f d i r t f r o m u n d e r f o o t by s t e p p i n g on it w i t h h i s s h o e s .

T h e a c c u s e d t h e n t o o k t h i s j e r s e y a n d t h r e w it w h e r e ' M a n n e n a
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h a d b e e n d u m p e d . T h i s t i m e t h e a c c u s e d w e n t t h e r e a l o n e .

T h e n he c a m e b a c k and p l a c e d s t o n e s on t h e b l o o d w h i c h

had c o l l e c t e d in t h e p a t h w h e r e t h e b o d y had b e e n .

P W 2 said w h e n ha r e s p o n d e d to t h e a c c u s e d ' s w h i s t l e

t h e y w e r e t w e n t y p a c e s a p a r t f r o m e a c h o t h e r .

P W 2 said t h e p a r t i c u l a r a r e a w h e r e he s a w t h e

s t o n e s w h i c h w e r e l a t e r d u n k e d i n t o t h e b l o o d w a s n o t r o c k y .

He f e l t t h a t t h e s e s t o n e s had e v i d e n t l y b e e n b r o u g h t t h e r e

by s o m e o n e . He said ' M a m p e d i d n ' t h e l p c a r r y t h e d e c e a s e d

o r e v e n a c c o m p a n y t h e t w o m e n t o t h e e d g e o f t h e r i d g e

w h e r e t h e b o d y w a s d u m p e d , b u t remained b e h i n d .

A f t e r all t h i s t h e n t h e t r i o p i c k e d t h e i r w a y a l o n g

t h e p a t h l e a d i n g to t h e i r v i l l a g e . T h e y m o v e d s i l e n t l y w i t h o u t

t a l k i n g . T h e n t h e y r e a c h e d a s p o t w h e r e L e h l o h o n o l o ' s b o d y w a s

l y i n g s o m e 4 0 0 or 5 0 0 m e t r e s f r o m w h e r e t h a t o f ' M a n n e n a ' s

w a s f o u n d . L e h l o h o n o l o is a l s o k n o w n as P a b a l l o . T h e a c c u s e d

is said t o h a v e said " h e r e is t h i s o t h e r o n e o f t h e m a n I

k i l l e d " . O n l y t h e l e g s of t h i s b o d y w e r e in t h e p a t h . T h e

r e s t o f t h e b o d y w a s o u t s i d e t h e p a t h . T h e h e a d w a s r e s t i n g

n e a r a " l e n g s n a " b u s h .

T h e a c c u s e d p o i n t e d at t h i s b o d y a n d i m m e d i a t e l y

s e a r c h e d t h e p o c k e t s of its c l o t h s . He t h r u s t his hand up

t h e d e c e a s e d ' s i n n e r c l o t h i n g . A p p a r e n t l y t h e d e c e a s e d had

s t r a p p e d a s l i n g p u r s e to his b o d y . T h e a c c u s e d , I am t o l d

e x t r a c t e d a p a l m s i z e d b r o w n p u r s e f r o m i n s i d e t h i s woollen

o n e . T h e a c c u s e d f u r t h e r o p e n e d t h i s b r o w n p u r s e f r o m

i n s i d e w h i c h he t o o k R l - 5 0 . P W 2 said he s a w t h a t t h i s w a s

R l - 5 0 b e c a u s e he w a s n e x t to t h e a c c u s e d and b e c a u s e o v e n

t h o u g h he c a n n o t r e a d o r w r i t e he c a n c o u n t and i d e n t i f y

m o n e y t h r o u g h his c o n s t a n t u s e of i t . He t o l d t h e C o u r t
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t h a t this p u r s e has a flap that goes over t h e m o u t h and

g e t s s e c u r e d to the s i d e of the p u r s e by s t u d s .

PW2 stated that t h e a c c u s e d e x t r a c t e d w h i t e p a p e r s

f r o m t h e w o o l l e n p u r s e and took them into a field n e a r b y

and set them a l i g h t . He f u r t h e r t e s t i f i e d that the a c c u s e d

w o n t to the m a l e d e c e a s e d , r e m o v e d that d e c e a s e d ' s w a t c h

and h a n d e d it to P W 3 . When PW3 asked w h a t she was to do

with this w a t c h the accused said to her "Hey y o u I say y o u

should t h r o w away this w a t c h " . PW3 then did as o r d e r e d .

PW3 h e r e s e l f said she m a d e as if to o b e y t h e o r d e r . As a

c o n c e s s i o n to be d e d u c e d from P W 2 ' s t e s t i m o n y on this

p o i n t t h e C o u r t was to hear PW2 t e s t i f y as f o l l o w s

"I only saw the hand m o v e in a t h r o w i n g m o t i o n but did

not see the w a t c h land".

PW2 f u r t h e r i n f o r m e d t h e C o u r t that t h e a c c u s e d

t h r u s t his hand along the m a l e d e c e a s e d ' s w a i s t and

e x t r a c t e d from a hand m a d e sheath a thin k n i f e . The

a c c u s e d p o c k e t e d this k n i f e .

PW2 w e n t on to say the a c c u s e d then o r d e r e d him

to hold the m a l e d e c e a s e d by the f e e t w h i l e the a c c u s e d

held him by the f a c e - e n d . They placed the d e c e a s e d among

the b u s h e s in the d i n g l e near a b r o o k . The a c c u s e d then

u p r o o t e d the S e n o k o n o k o b u s h e s . The d e c e a s e d had been

c a r r i e d and p l a c e d a b o u t 4 p a c e s away f r o m w h e r e PW2 f i r s t

saw him lying a c r o s s his p a t h .

PW2 t e s t i f i e d t h a t t h e brook goes on t h e o t h e r s i d e

and the s h r u b s have c r e a t e d a thick c l u s t e r of i m p e n e t r a b l e

c u r t a i n to s i g h t . S t r e s s i n g this point he stated -

"No w a y can one p a s s i n g along the path sue a
body d u m p e d on the o t h e r side of t h e s h r u b s .
The view is o b s t r u c t e d by a c a n o p y of s h r u b s " .

/With
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With the " S e n o k o n o k o " w h i c h the a c c u s e d had

u p r o o t e d the l a t t e r using it as a b r o o m s w e p t t h e b l o o d w i t h

i t . T h i s b l o o d w a s w h e r e t h e d e c e a s e d ' s head had r e s t e d

f o u r p a c e s a w a y f r o m w h e r e the b o d y w a s d u m p e d .

P W 2 s t a t e d t h a t he c o m p l i e d w i t h t h e o r d e r to c a r r y

this o t h e r d e c e a s e d also b e c a u s e he f e a r e d he w o u l d c o m e to

s o m e harm if he r e f u s e d .

In t h i s r e g a r d P W 2 t e s t i f i e d as f o l l o w s :

"The a c c u s e d a s k e d me if I w a s still f o o l i n g w h e n
told to c a r r y the c o r p s e . The s a m e t h r e a t w a s
used t h a t I w o u l d be k i l l e d . I w a s so a f r a i d
t h a t I f e l t I w o u l d n ' t h a v e b e e n a b l e t o run a w a y .
I said I w a s s c a r e d . Then the a c c u s e d said :
D o n ' t tell me t h a t S T h e n I c o m p l i e d " .

P W 2 said t h a t w h e n the a c c u s e d r e a l i s e d t h a t t h e

" S e n o k o n o k o " w a s not e f f e c t i v e in s w e e p i n g the b l o o d he

k i c k e d a c h u n k o f soil and c o v e r e d the b l o o d w i t h i t .

T h e r e a f t e r the t r i o headed h o m e .

It w a s P W 2 ' s t e s t i m o n y that in a n s w e r to P W 3 ' s q u e s t i o n

a c c u s e d r e p l i e d he had k i l l e d b o t h d e c e a s e d b e c a u s e t h e y w e r e

m a k i n g life d i f f i c u l t f o r his a u n t . By a c c u s e d ' s aunt P W 2

u n d e r s t o o d t h a t t h i s w a s a r e f e r e n c e to ' M a n t s i e M o l o c h e w h o

lived s o m e 20 p a c e s a w a y f r o m the d e c e a s e d ' s h o m e .

P W 2 said ho also is the a c c u s e d ' s n e i g h b o u r and

s w o r e t h a t it w a s not t r u e that the two d e c e a s e d m a d e life

u n b e a r a b l e for ' M a n t s i e ,

On r e a c h i n g t h e i r home v i l l a g e a k i l o m e t r e or less

f r o m S e h l a b a n e - s a - R a n n o i t h e trio c a m e to ' M a t h o r i s o ' s h o u s e .

/ T h e a c c u s e d



- 2 0 -

T h e a c c u s e d k n o c k e d at t h e d o o r . P W 4 ' M a t h o r i s o o p e n e d .

S h e a p p e a r e d to k n o w w h o w a s k n o c k i n g . PW2 saw her at

t h i s s t a g e h o l d i n g t h e hat w h i c h he had seen t h e a c c u s e d

w e a r i n g d u r i n g the d a y .

P W 2 explained t h a t P W 4 and t h e a c c u s e d a r e not r e l a t e d .

H o w e v e r t h e t w o are o f t e n seen t o g e t h e r w i t h ' M a n t s i e .

E v e n t h a t day t h e y w e r e . He t e s t i f i e d t h a t t h e a c c u s e d is

not m a r r i e d . P W 4 is m a r r i e d and her h u s b a n d w o r k s in the

m i n e s .

T h e a c c u s e d , we w e r e t o l d , r e p o r t e d to P W 4 t h a t he

had k i l l e d P a b a l l o and ' M a n n e n a . P W 2 said he h e a r d t h i s

f o r he and t h e a c c u s e d w e r e t o g e t h e r w h e n the a c c u s e d said

t h i s . A s k e d to say t h e a c t u a l w o r d s P W 2 said t h e a c c u s e d

said " ' M a t h o r i s o I h a v e k i l l e d P o b a l l o and ' M a n n e n a j u s t n o w " .

T h e n P W 4 said "I w o u l d r a t h e r y o u had not k i l l e d ' M a n n e n a " .

P W 2 said he saw P W 4 s h e d d i n g t e a r s at t h i s s t a g e and o b s e r v e d

t h a t she w a s c r y i n g .

P W 2 w e n t f u r t h e r to say t h a t t h e a c c u s e d a s k e d P W 4

to j o i n h i m , P W 3 and PW2 to P W 5 ' s p l a c e w h e r e t h e a c c u s e d

said t h e y s h o u l d g o . T h e a c c u s e d did not say w h y t h e y s h o u l d

m a k e f o r P W 5 ' s t h o u g h .

L i k e a r o l l i n g v o l c a n i c m u d t h e i n i t i a l p a r t y of

t h r e e c o l l e c t e d P W 4 on t h e i r w a y to P W 5 ' s .

T h e a c c u s e d k n o c k e d at the d o o r of t h e hut t h e r e .

P W 5 ' M a n t s i e asked if the a c c u s e d w a n t e d the k e y . The k e y

in r e f e r e n c e a c c o r d i n g to PW5 w a s t h a t of a n e a r b y f l a t of

h e r s n o r m a l l y u s e d by t h e a c c u s e d f o r s l e e p i n g i n . .

P W 2 said the a c c u s e d r e p l i e d t h a t i n d e e d he w a n t e d

t h e k e y . H o w e v e r t h e a c c u s e d , it is said, i n v i t e d PW5 to
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c o m e out f o r as he s u g g e s t e d PW5 had v i s i t o r s . P W 2 said he

had n e v e r i n t i m a t e d to the a c c u s e d t h a t he w a n t e d to go to

t h e a c c u s e d ' s a u n t ' s . H o w e v e r by v i s i t o r s P W 2 u n d e r s t o o d

t h e a c c u s e d to i n c l u d e him among t h e s e o t h e r s who did not

s t a y at P W 5 ' s p l a c e .

PW5 o p e n e d t h e d o o r to the f l a t r o o f e d hut and

a s k e d t h e s e p e o p l e to go i n s i d e . T h e y sat d o w n in t h e r e .

T h e n t h e a c c u s e d said to PW5 "I h a v e k i l l e d P a b a l l o and

' M a n n e n a j u s t n o w " . PW5 said "if o n l y y o u h a d n ' t k i l l e d

' M a n n e n a " . S a y i n g t h i s P W 5 , t h e C o u r t w a s t o l d , s t a r t e d

c r y i n g ; ana t h a t she a p p e a r e d f r i g h t e n e d to P W 2 ' s

o b s e r v a t i o n w h e n t h i s r e p o r t w a s m a d e to her by t h e a c c u s e d .

A s k e d by PW5 w h y the a c c u s e d had k i l l e d ' M a n n e n a

a l s o , it is said he said "I k i l l e d her b e c a u s e she s h o u t e d

my n a m e " . A s k e d to e x p l a i n w h a t harm t h e r e c o u l d h a v e b e e n

in ' M e n n e n a s h o u t i n g t h e a c c u s e d ' s n a m e t h e C o u r t w a s told

t h a t the a c c u s e d r e p l i e d as f o l l o w s :

" A u n t I k i l l e d her for she had said S o s o l o I k n o w
y o u . You a r e t h e o n e k i l l i n g my h u s b a n d " .

T h e a c c u s e d is k n o w n as S o s o l o .

P W 5 in t h e p r e s e n c e of PW2 a d v i s e d t h e a c c u s e d to

go and r e p o r t h i m s e l f at t h e p o l i c e s t a t i o n at s u n r i s e . To

t h i s s u g g e s t i o n it is said the a c c u s e d a s k e d w h y he s h o u l d

go to t h e p o l i c e and w h o in any e v e n t w o u l d h a v e r e v e a l e d

t h i s w h o l e m a t t e r . W h e n PW5 s u g g e s t e d t h a t PW3 and P W 2 w o u l d

the a c c u s e d is said to have said "if t h e y d a r e r e v e a l it

I'll kill t h e m " . It is said t h a t w h e n PW5 i n s i s t e d t h a t she

k n e w t h a t t h e s e c h i l d r e n d o n ' t k e e p s e c r e t s and t h a t t h e y

w o u l d reveal t h i s t h e a c c u s e d sold if he did not kill PW2

and P W 3 t h e n on r e a c h i n g t h e c h a r g e o f f i c e he w o u l d r e p o r t

t h a t PW3 and P W 2 had a l r e a d y k i l l e d t h e two d e c e a s e d .
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Then PW2 and PW3 left for t h e i r own h o m e . The

a c c u s e d did not stop t h e m . PW2 said Ha Rampeli is c l o s e r

to S e h l a b a - s a - H a Rannoi than the latter is to Ha 'Mapane

the h o m e v i l l a g e of P W 2 .

In the m o r n i n g a c c o r d i n g to his v e r s i o n PW2 w e n t to

the home of PW7 o n e Chiriki in an a t t e m p t to r e p o r t a b o u t

t h e s e two d e c e a s e d . This a s p e c t of the m a t t e r is

c o r r o b o r a t e d by PW7 as f o l l o w s :-

"On S u n d a y PW2 c a m e to m e . He told m e a b o u t t h e
f a c t that the two d e c e a s e d had died and how he
c a m e to k n o w a b o u t it f r o m t h e accused!'.

S i g n i f i c a n t l y PW7 f o l l o w i n g t h i s r e p o r t took some

steps to i n q u i r e f r o m the d e c e a s e d ' s c h i l d r e n a b o u t the

d e c e a s e d ' s w h e r e a b o u t s as well as to P W 5 ' s p l a c e w h e r e the

a c c u s e d s t a y e d . PW5 g a v e him a r e p o r t . The f o l l o w i n g

d a y being a M o n d a y PW7 said he w e n t to his c h i e f t a i n e s s ' s

p l a c e but on the way he saw p e o p l e from c h i e f t a i n e s s ' M a b a t h o ' s

p l a c e m o v i n g in the o p p o s i t e d i r e c t i o n in s e a r c h of the

d e c e a s e d .

He said the b o d i e s w e r e f o u n d on that M o n d a y .

A p p a r e n t l y when he saw this search party he d i d n ' t p r o c e e d

to t h e c h i e f t a i n e s s ' s p l a c e and only w e n t t h e r e on T u e s d a y

t h e day f o l l o w i n g the d i s c o v e r y of the b o d i e s . He said he

r e p o r t e d to the c h i e f t a i n e s s w h a t he had been told by P W 2 .

PW3 did c o r r o b o r a t e PW2's story as to the u t t e r a n c e s

m a d e by the a c c u s e d d u r i n g the n i g h t at both the scene and

at t h e homes of PW4 and P W 5 . T h e r e was h o w e v e r some e l e m e n t

of d i s c r e p a n c i e s about the f a t e of the watch that the

d e c e a s e d P a b a l l o was stripped of by the a c c u s e d .

/ T h e
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The thrust of the Crown e v i d e n c e is that on the

S a t u r d a y when t h e r e was a ritual f e a s t held in o b s e r v a n c e

of the removal of the m o u r i n g cloth the two d e c e a s e d w e r e

seen leaving the place of t h e f e a s t at Ha Rampeli f o r t h e i r

h o m e . PW2 and PW3 hod been in that v i l l a g e and at the

home w h e r e this f e a s t was h e l d .

The two d e c e a s e d asked PW2 and PW3 to a c c o m p a n y

them back home but PW2 and PW3 d e c l i n e d to do so saying

they were still busy d r i n k i n g .

PW4 told the Court that PW5 w h o m she had w a n t e d to

go back home with had d i s a p p e a r e d in the v i l l a g e . So

b e c a u s e she w a n t e d to go home to Ha 'Mapone she asked the

a c c u s e d to a c c o m p a n y h e r . When the two had a p p r o a c h e d

Ha 'Mapano w i t h i n such d i s t a n c e that PW4 felt safe the a c c u s e d

went back to Ha R a m p e l i .

P W 2 and PW3 t e s t i f i e d that they left Ha R a m p e l i at

around 11.00 p.m.

It w a s w h i l e they w e r e at K h a l o n g - l a - R a n n o i a place

n e a r e r to Ha Rampeli than to Ha 'Mapane that they heard

a w h i s t l e which they soon r e a l i s e d came from the a c c u s e d .

I may just attach some s i g n i f i c a n c e f o l l o w i n g on the r e l a t i v e

d i s t a n c e s b e t w e e n Ha Rampeli , S e h l a b a n e n g - s a - R a n n o i and

Ha 'Mapane to the fact that instead of r u n n i n g t o w a r d s Ha

'Mapane which is her home 'Mannena fled from her h u s b a n d

t o w a r d s Ha Rampeli w h i c h was n e a r e r to S e h l a b a n a - s e - R a n n o i

than was Ha ' M a p a n e .

PW2 and PW3 heard the accused say he had d o n e s o m e t h i n g

bad and a short d i s t a n c e ahead of them they d i s c o v e r e d the

body of 'Mannena w h i c h the accused o r d e r e d PW2 help c a r r y and

/ d i s p o s e o f .
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d i s p o s e o f , When he expressed his fear and d i s i n c l i n a t i o n

to do so PW2 was threatened by the a c c u s e d , PW3 supports

this version of P W 2 .

After the body of 'Mannena had been disposed of

her jersey which had been left at the scene was taken by

the accused who flung it in the d e c e a s e d ' s d i r e c t i o n .

The accused took " S e n o k o n o k o " shrubs and s w e p t the

blood left where the deceased had been removed from and

further placed stones t h e r e . These two w i t n e s s e s support

each other again up to this point also.

They also testified that from there they proceeded

to the second b o d y . There they saw the accused search the

d e c e a s e d ' s body for items of property referred to e a r l i e r .

Then PW2 was ordered to carry the dead body and

when he objected he was once more threatened with death by

the accused, he said. He told the Court that he carried

the body by its foot while the accused held it by the head-

end. PW2 is again supported by PW3 in this r e g a r d .

The C r o w n ' s evidence further indicated that the

second deceased's watch was taken from the dead body by the

accused and given to PW3 who was asked to throw it away but

she only effected a mock execution of that m o v e m e n t . After

the body was deposited in the tall bush the shrub was uprooted

to sweep blood from w h e r e the body had been lying before being

hidden behind the bush. As this make - shift broom was not

equal to the task the accused used his feet to kick sods on

to the b l o o d .

The Crown case further indicated that the accused

/ordered
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o r d e r e d t h a t t h i s p a r t y w h i c h / h a d j o i n e d s h o u l d g o a l o n g

w i t h him h o m e . The f i r s t p o r t of call w a s P W 4 ' s p l a c e

w h e r e t h e a c c u s e d c a l l e d o u t P W 4 ' s n a m e and g a v e h e r a

r e p o r t a b o u t the f a t e of the t w o d e c e a s e d . P W 4 t e s t i f i e d t o

t h i s r e p o r t and P W 2 and P W 3 c o n f i r m e d t h a t such a r e p o r t w a s

m a d e w i t h i n t h e i r h e a r i n g by t h e a c c u s e d to P W 4 .

T h e s e p e o p l e w e r e t h e n a s k e d by t h e a c c u s e d t o g o

t o P W 5 ' s p l a c e . T h e a c c u s e d u s i n g t h e s e p e o p l e to e n t i c e

P W 5 to c o m e out as he f a l s e l y said t h e y w e r e h e r v i s i t o r s

obtained e n t r a n c e i n t o P W 5 ' s f l a t r o o f e d h u t as w e l l as her

a u d i e n c e . T h u s w i t h i n t h e h e a r i n g of P W 2 , P W 3 and P W 4 he

r e p e a t e d w h a t he h a d r e p o r t e d to P W 4 t h a t h e had k i l l e d t h e

t w o d e c e a s e d .

A s k e d w h y he d i d so he is said to h a v e r e p l i e d t h a t

P a b a l l o w a s m a k i n g l i f e d i f f i c u l t f o r h i m . A s k e d w h y

' M a n n e n a a l s o w a s k i l l e d he is said to h a v e r e p l i e d t h a t

' M a n n e n a had s e e n him kill P a b a l l o so he f e a r e d t h a t she

had r e c o g n i s e d him f o r she e v e n c a l l e d o u t h i s n a m e . T h e

C r o w n s u b m i t t e d t h a t it w o u l d s e e m the main or o n l y r e a s o n

' M a n n e n a w a s k i l l e d w a s t o s i l e n c e h e r . W i t n e s s e s w h o had

t e s t i f i e d up t o t h i s p o i n t a r e a g r e e d on it i n c l u d i n g t h e

a c c u s e d ' s aunt PW5 w h o is not o n l y his r e l a t i v e but a p p e a r s

t o h a v e a l s o b o o n the a c c u s e d ' s b r e a d t i c k e t as well as

p r o v i d i n g him w i t h s h e l t e r for e v i d e n c e s h o w e d t h a t in t h o s e

r a r e i n t e r v a l s w h e n he c o u l d be said t o b e w o r k i n g h e w o u l d

be s e l l i n g o r a n g e s f o r P W 7 a m e a n j o b t h a t c o u l d h a r d l y m e e t

a m a n ' s n e e d s . L i t t l e w o n d e r t h a t m o s t of t h e t i m e ho w a s

s e e n o r d e r i n g d r i n k s on t i c k at P W 4 ' s b e e r s e l l i n g p l a c e . It

is d i f f i c u l t t o see h o w in t h e a b s e n c e of bad b l o o d b e t w e e n

P W 5 and t h e a c c u s e d she c o u l d c o m e and lie a b o u t him as it w a s

/ s u g g e s t e d
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s u g g e s t e d t h r o u g h c r o s s - e x a m i n a t i o n on t h e a c c u s e d ' s b e h a l f .

A s a f u r t h e r m a r k of a b s e n c e o f a n y g r u d g e b o r n e

t h e a c c u s e d by P W 5 w h e n s h e h e a r d t h e a c c u s e d ' s s t o r y s h e

a d v i s e d h i m to s u r r e n d e r h i m s e l f to t h e p o l i c e . B u t t h e

r e p l y , I am t o l d , w a s " w h y go to t h e p o l i c e ? w h o w o u l d r e v e a l

t h i s ? " I w a s f u r t h e r t o l d t h a t t h e a c c u s e d w o n t f u r t h e r t o

t h r e a t e n t h a t w h o e v e r w o u l d d i s c l o s e h i s s e c r e t w o u l d

s u f f e r t h e c o n s e q u e n c e s f o r t h e a c c u s e d w o u l d t u r n s t a t e

w i t n e s s and t h e c u l p r i t w o u l d f i n d h i m s e l f c h a r g e d w i t h t h e

m u r d e r s c o m m i t t e d .

T h e a c c u s e d w h o t h e w i t n e s s e s say had r e p o r t e d t h a t

h e had k i l l e d t h e t w o d e c e a s e d h a d t h r e a t e n e d t h a t h e w o u l d

t u r n s t a t e w i t n e s s against w h o e v e r w o u l d r e v e a l t h i s d a r k

s e c r e t .

M r . Q h o m a n e a c c o r d i n g l y s u b m i t t e d t h a t it w o u l d

a p p e a r a s c a r e had s u r r o u n d e d t h e s e p e o p l e f o r none o f t h e m

r e p o r t e d q u i c k l y .

As s t a t e d e a r l i e r o n e p o s i t i v e p r o o f o f a r e p o r t m a d e

w a s by P W 2 w h o s e a c t is c o n f i r m e d by P W 7 . T h e l a t t e r said

he in t u r n t o o k t h i s up w i t h t h e c h i e f t a i n e s s t h o u g h o n l y

t h e f o l l o w i n g d a y . In t h e s h a r p t w i s t s and t u r n s o f e v e n t s

P W 7 failed to a c h i e v e h i s m i s s i o n w h i c h w o u l d h a v e h e l p e d

d i s c o v e r t h e d e a d b o d i e s b e f o r e a n y b o d y e l s e had d o n e so

b e c a u s e w h e n he w e n t to t h e c h i e f t a i n e s s ' s he f o l l o w e d t h e

c l a r i o n call s t a t i n g t h a t t h e b o d i e s had b e e n d i s c o v e r e d .

He o n l y w e n t a d a y a f t e r t h e d i s c o v e r y to t h e c h i e f t a i n e s s ' s

p l a c e a b o u t w h a t P W 2 had t o l d h i m .

T h e f e a s t had b e e n on S a t u r d a y . T h e b o d i e s w e r e

d i s c o v e r e d on M o n d a y . T h i s is t h e d a y w h i c h t h e p o l i c e

/ t e s t i f i e d
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t e s t i f i e d t h e y c a m e to t h e s c e n e on and f o u n d p e o p l e

a l r e a d y g a t h e r e d at t h e s c e n e . It w o u l d s e e m d e s p i t e t h e

v i g o r o u s c r o s s - e x a m i n a t i o n he w a s s u b j e c t e d to as t o d a t e s

P W 7 ' s s t o r y is c o n s i s t e n t w i t h t h e t r u e s e q u e n c e of e v e n t s

and d a t e s of t h e i r o c c u r r e n c e s .

T r o o p e r S e e i s o t e s t i f i e d t h a t s u b s e q u e n t l y t h e

a c c u s e d t o o k him to a s p o t a r o u n d t h e s c e n e and p o i n t e d

o u t a k n i f e h a n d l e w h i c h t h e a c c u s e d said w a s u s e d in the

k i l l i n g of ' M a n n e n a . Ah a t t e m p t w a s m a d e t o d i s a l l o w t h e

e v i d e n c e r e l a t i n g to t h e a c c u s e d ' s a l l e g e d s t a t e m e n t t h a t he

u s e d t h i s k n i f e t o kill ' M a n n e n a but it a p p e a r e d t h a t t h e

A u t h o r i t y of R e x vs P e t l a n e 7 1 - 7 3 LLR 85 m i l i t a t e d against

t h a t a t t e m p t f o r no e v i d e n c e s h o w e d t h a t in m a k i n g the

s t a t e m e n t t h e a c c u s e d c o n v e y e d t h e m e a n i n g t h a t he did so

i n t e n t i o n a l l y or n o t f o r p u r p o s e s of d e f e n d i n g h i m s e l f .

The a c c u s e d had a c c o r d i n g t o T r o o p e r S e e i s o

i n d i c a t e d t h a t t h i s k n i f e had g o t b r o k e n in t h e p r o c e s s o f

u s e in t h e k i l l i n g of ' M a n n e n a .

PW2 w a s a l s o s u b j e c t e d to v i g o r o u s c r o s s - e x a m i n a t i o n

t h e t e n o r of w h i c h w a s t h a t the a c c u s e d d e n i e s m e e t i n g P W 2

t h a t d a y at the s c e n e . F u r t h e r t h a t t h e a c c u s e d d e n i e s

h a v i n g b e e n at t h e s c e n e at a l l . H i s s h i e l d against P W 2 ' s

i m p l i c a t i o n s against him b e i n g t h a t he had a c c o m p a n i e d P W 4

and n e v e r c a m e b a c k t h e r e .

T h e C r o w n a c c o r d i n g l y e x p r e s s e d t h e v i e w t h a t w i t h

t h i s b a c k g r o u n d and c o n s i s t e n t l y w i t h q u e s t i o n s put to the

C r o w n w i t n e s s e s o n e w o u l d e x p e c t t h e a c c u s e d t o r i s e to t h e

o c c a s i o n and tell t h e C o u r t d i f f e r e n t l y f r o m t h e C r o w n

w i t n e s s e s to w h o s e t e s t i m o n y his c h a l l e n g e t h r o u g h his C o u n s e l

s u g g e s t e d t h e s e C r o w n w i t n e s s e s w e r e f r a m i n g h i m . T h e law

/ h o w e v e r
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h o w e v e r p l a c e s no b u r d e n on t h e a c c u s e d to p r o v e h i s

i n n o c e n c e . T h e o n u s is on t h e C r o w n t h r o u g h o u t t o p r o v e

the a c c u s e d ' s g u i l t b e y o n d r e a s o n a b l e d o u b t . E v e n if t h e

C r o w n ' s e v i d e n c e is an u n s h a k e a b l e e d i f i c e o f t r u t h a n y

r e a s o n a b l e d o u b t t h a t c a n a r i s e is t o r e d o u n d t o t h e

a c c u s e d ' s b e n e f i t w h i c h s h o u l d lead t o h i s a c q u i t t a l .

The C r o w n p o i n t e d o u t t h a t P W 2 w a s a d a m a n t t h a t

t h e a c c u s e d w e s t h e r e and he s a w him as w e l l as h e a r d h i m

s a y t h i n g s he is a l l e g e d t o h a v e said and do t h i n g s he is

a l l e g e d to h a v e d o n e .

It w a s a l l e g e d t h a t P W 2 had f a l s e l y i m p l i c a t e d the

a c c u s e d b e c a u s e P W 2 had d e s i g n s o v e r a girl t h e a c c u s e d

l o v e d . But P W 2 said he h a d no s u c h i n t e n t i o n s t o w a r d s t h a t

g i r l . He explained t h a t t h e a c c u s e d is m e r e l y m a k i n g a

s c a p e - g o a t o f h i m .

I n d e e d if P W 2 and P W 3 can be said to h a v e s o m e

m o t i v e t o i m p l i c a t e t h e a c c u s e d f a l s e l y P W 4 and P W 5 c a n n o t ,

b e c a u s e PW5 is t h e a c c u s e d ' s a u n t w h o h a s b e e n s h o w n to

l i v e w i t h t h e a c c u s e d p r o v i d i n g h i m w i t h s h e l t e r a n d w h o

h a s b e e n s h o w n to be p a r t i c u l a r l y f a v o u r e d by the a c c u s e d

w h o it h a s b e e n s h o w n w o u l d s u f f e r n o b o d y to m a k e her l i f e

d i f f i c u l t . T h u s P W 5 and t h e a c c u s e d a r e s h o w n in t h e s e

p r o c e e d i n g s as p e o p l e w h o maintained v e r y c o r d i a l r e l a t i o n -

s h i p s . L i k e w i s e P W 4 c a n n o t be a c c u s e d o f b e a r i n g t h e a c c u s e d

a n y b a d b l o o d f o r t h e i r r e l a t i o n s h i p s h a v e b e e n s h o w n as

f r i e n d l y so m u c h so t h a t t h e a c c u s e d w a s a l l o w e d to d r i n k

at P W 4 ' s p l a c e on c r e d i t . F u r t h e r m o r e e v i d e n c e of h i s h a v i n g

l e f t h i s h a t at P W 4 ' s h a s b e e n e s t a b l i s h e d . N o s u g g e s t i o n h a s

b e e n m a d e t h a t he had b e e n f o r c e d by P W 4 to p l e d g e t h a t hat

b e c a u s e of his f a i l u r e to p a y up f o r d r i n k s at h e r p l a c e .

It w a s s u b m i t t e d on b e h a l f o f t h e C r o w n t h a t t h e

e v i d e n c e a d d u c e d m u s t be c o n s i d e r e d in its t o t a l i t y i n s t e a d

/ o f
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of p i e c e m e a l in o r d e r to d e t e r m i n e its c r e d i b i l i t y . It

w a s p o i n t e d out t h a t t i m e and again the Crown w i t n e s s e s

w e r e t a u n t e d as to t i m e s and l e n g t h s of d i s t a n c e s and t h e i r

r e s p e c t i v e d i f f e r e n c e s . T h e , s u b m i s s i o n m a d e in the

c i r c u m s t a n c e s w a s that the C r o w n e v i d e n c e s t a n d s u n c h a l l e n g e d

and f u r t h e r that it is also c r e d i b l e . The C o u r t w a s told

that all of the C r o w n w i t n e s s e s a c q u i t t e d t h e m s e l v e s well

w i t h r e g a r d to c r e d i b i l i t y c o n t r a r y to s u g g e s t i o n s m a d e

on b e h a l f of the a c c u s e d .

I n d e e d c r e d i t is well - e a r n e d by the d e f e n c e

C o u n s e l ' s a b i l i t y to p e r f o r m t h e task of p u t t i n g t h e

a c c u s e d ' s v e r s i o n to the C r o w n w i t n e s s e s c o n s i s t e n t l y w i t h

the p r i n c i p l e laid down in P h a l o a n o vs Rex 1 9 8 1 ( 2 ) LLR at

246 and Small vs Smith 1 9 5 4 ( 3 ) at 4 3 4 .

The v e r s i o n t h u s put w a s that the a c c u s e d w a s g o i n g

t o say he w a s n e v e r t h e r e and that t h e r e w e r e n e v e r any

m e e t i n g s at P W 5 ' s and P W 4 ' s w h e r e he p a r t i c i p a t e d . T h e

C r o w n c o n t e n d e d that even if it w e r e to be a s s u m e d that

t h e r e w e r e c o n t r a d i c t i o n s in the C r o w n ' s v e r s i o n of e v e n t s

t h e y w e r e of such a m i n o r n a t u r e as not to d e t r a c t f r o m the

main t h r u s t of t h e C r o w n c a s e and the u n d e r l y i n g s u b s t r a t u m

of the t r u t h u p o n w h i c h it is b a s e d . The C r o w n s u b m i t t e d t h a t

c o n t r a d i c t i o n s p o i n t e d out as to w h a t w a s said at P W 5 ' s or

P W 4 ' s w e r e so m i n o r as not to be l i g h t l y a l l o w e d to d e f l e c t

t h e c o u r s e of j u s t i c e .

In r e s p o n s e to the d e f e n c e ' s a t t e m p t to d i s c r e d i t

as lies P W 5 ' s v e r s i o n on the b a s i s that w h a t she had said

at P,E. fell f a r s h o r t of w h a t she said b e f o r e this C o u r t

I w a s r e f e r r e d to C R I / T / 7 3 / 8 9 Rex v. L e p h o t o ( u n r e p o r t e d )

c i t e d w i t h a p p r o v a l by this C o u r t in C R I / T / 5 8 / 9 0 Rex v. M o h o l a .

/ T h u s
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T h u s the C r o w n s u b m i t t e d t h a t in t h i s c a s e w h a t e v e r c a n be

said to be s o m e new m a t t e r c a n n o t p r o p e r l y be r e g a r d e d as

an a f t e r t h o u g h t b e c a u s e it w a s e l i c i t e d u n d e r c r o s s - e x a m i n a t i o n .

T h u s the p e r e n n i a l a d a g e is in p o i n t h e r e n a m e l y t h a t a

f i s h e r m a n s h o u l d not b l a m e h i s n e t s if in s i n k i n g t h e m in

t h e w a t e r w i t h t h e h o p e of c a t c h i n g f i s h t h e y c o m e up

containing s e r p e n t s i n s t e a d .

It w a s s u b m i t t e d t h a t t h e c r u x of t h e m a t t e r is t h a t

t h e C r o w n w i t n e s s e s ' v e r s i o n is not o n l y c r e d i b l e but is

c o r r o b o r a t e d in all m a t e r i a l r e s p e c t s . P W 2 h a s b e e n

c o r r o b o r a t e d by P W 3 a b o u t the e v e n t s t h a t t o o k p l a c e at the

s c e n e . P W 4 and PW5 c o r r o b o r a t e d t h e m t h a t t h e a c c u s e d

a d m i t t e d h a v i n g k i l l e d t h e two d e c e a s e d . T h e r e f o r e any

a p p a r e n t c o n t r a d i c t i o n s are of no s i g n i f i c a n c e .

In c r o s s - e x a m i n a t i o n of t h e C r o w n w i t n e s s e s it

a p p e a r e d t h a t the a c c u s e d d e n i e d e v e r y t h i n g . At the end of

the d a y , as i n d e e d is his r i g h t , he c h o s e not to go i n t o t h e

w i t n e s s ' s box and t e s t i f y . The C r o w n s u b m i t t e d t h a t if

i n d e e d t h e C r o w n ' s e v i d e n c e is c r e d i b l e and a s t r o n g p r i m a

f a c i e c a s e w a s m a d e by the C r o w n it w o u l d h a v e b e e n to the

a c c u s e d ' s c r e d i t if he m a d e an a t t e m p t to a n s w e r w h a t the

C r o w n w i t n e s s e s said against him m o r e e s p e c i a l l y , if I m a y

a d d , t h a t his s t o r y n e e d not be t r u e as long as it is

r e a s o n a b l y p o s s i b l y t r u e .

P o i n t i n g out t h a t s i l e n c e is no a d m i s s i o n of the

c o m m i s s i o n of t h e o f f e n c e t h e C r o w n s u b m i t t e d t h a t h o w e v e r ,

if t h e C r o w n ' s c a s e w a s m a d e at t h a t t i m e t h e a c c u s e d s h o u l d

h a v e s t o o d up to r e b u t i t . In d o i n g s o , p r o v i d e d t h e C r o w n

had m a d e its c a s e at t h a t s t a g e , it c o u l d n o t be said t h a t

t h e C r o w n w a s l o o k i n g f o r w a r d to h a v i n g its c a s e s u p p l e m e n t e d

by the d e f e n c e ' s v e r s i o n .

/ T h e
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T h e C r o w n s u b m i t t e d t h a t t h e a c c u s e d w a s p e r f e c t l y

e n t i t l e d to remain s i l e n t if he t h o u g h t the C r o w n had not

m a d e o u t a c a s e against h i m . B u t the C r o w n had in t h i s c a s e ,

M r . Q h o m a n e s u b m i t t e d .

In s u p p o r t of the a b o v e s u b m i s s i o n t h e C r o w n r e p o s e d

its f a i t h in the s t a t e m e n t a p p e a r i n g in C r i m i n a l Law and

P r o c e d u r e T h r o u g h C a s e s (by M o f o k e n g J as he t h e n w a s ) at

p a g e 216 w h e r e u n d e r the t i t l e A C C U S E D ' S R I G H T TO S I L E N C E

A N D I N F E R E N C E W H I C H M A Y BE D R A W N T H E R E F R O M a p p e a r s t h e

f o l l o w i n g ;

" The f a i l u r e of an a c c u s e d to g i v e e v i d e n c e
m a y , in certain c i r c u m s t a n c e s , be t a k e n as a
f a c t o r in d e t e r m i n i n g w h e t h e r his g u i l t has b e e n
p r o v e d b e y o n d r e a s o n a b l e d o u b t . "

R e f e r e n c e in S. vs K h o m o & O t h e r s 1 9 7 5 ( 1 ) SA 344

at 3 4 5 - 3 4 6 s h o w s t h a t :-

"It is well k n o w n t h a t an a c c u s e d p e r s o n , a l t h o u g h
not o b l i g e d to say a n y t h i n g , m a y n e v e r t h e l e s s
a s s i s t the S t a t e c a s e w h e n he remains s i l e n t .
W h e n I say he m a y a s s i s t t h e S t a t e c a s e , I m e a n
no m o r e than t h a t his s i l e n c e is one of the f a c t o r s
w h i c h m a y be t a k e n i n t o a c c o u n t in a s s e s s i n g t h e
w e i g h t of the e v i d e n c e in its t o t a l i t y , and m a y be
g i v e n s o m e w e i g h t , d e p e n d i n g upon t h e f a c t s and
c i r c u m s t a n c e s .
In g e n e r a l , g r e a t e r w e i g h t will be a t t a c h e d to
s i l e n c e w h e r e t h e r e is d i r e c t t e s t i m o n y i m p l i c a t i n g
t h e a c c u s e d , w h i c h the C o u r t c o u l d r e a s o n a b l y e x p e c t
he w o u l d e x p l a i n a w a y if it w e r e not t r u e , t h a n in
a c a s e w h e r e t h e r e is no such d i r e c t e v i d e n c e , and
w h e r e the q u e s t i o n of his g u i l t or o t h e r w i s e d e p e n d s
upon i n f e r e n t i a l r e a s o n i n g In such a
c a s e an a c c u s e d p e r s o n m i g h t well t a k e up t h e
a t t i t u d e t h a t he c o n c e d e s all the f a c t s p r o v e d , but
he c h a l l e n g e s t h e a b i l i t y of t h e C o u r t to d r a w an
i n f e r e n c e of g u i l t f r o m t h e f a c t s , a n d , if t h a t is
his v i e w , his f a i l u r e to g i v e e v i d e n c e m a y not be
a t t r i b u t a b l e to any c o n s c i o u s n e s s of g u i l t on h i s
p a r t , but to his c o n f i d e n c e t h a t the e v i d e n c e d o e s
not e s t a b l i s h g u i l t and d o e s not r e q u i r e to be
a n s w e r e d . "

/ T h e
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T h e C r o w n a c c o r d i n g l y s u b m i t t e d t h a t the a c c u s e d ' s

f a i l u r e to t e s t i f y has a s s i s t e d t h e S t a t e c a s e w i t h i n t h e

q u a l i f i e d m e a n i n g of that p h r a s e in the a b o v e a u t h o r i t y b u t

in so s a y i n g M r . Q h o m a n e w a s q u i c k to say t h e a c c u s e d ' s

s i l e n c e had not h e l p e d s u p p l e m e n t t h e C r o w n ' s c a s e b e c a u s e

at t h e c l o s e of the c a s e f o r the C r o w n s t r o n g p r i m a f a c i e

c a s e w a s a l r e a d y f i r m l y in e x i s t e n c e .

H a v i n g a d d r e s s e d t h e C o u r t on b u r d e n of p r o o f

l e a r n e d C o u n s e l f o r t h e C r o w n s u b m i t t e d t h a t such p r o o f

r e s t s on t h e C r o w n but t h e r e is a l s o t h e q u e s t i o n of

e v i d e n t i a l b u r d e n in r e s p e c t of w h i c h t h e C o u r t w a s r e f e r r e d

to E v i d e n c e by S.E. van d e r M e r w e et al at p a g e 4 1 7 s a y i n g :

"The S t a t e will h a v e e s t a b l i s h e d a p r i m a f a c i e c a s e ;
an e v i d e n t i a l b u r d e n (or d u t y to a d d u c e e v i d e n c e to
c o m b a t a p r i m a f a c i e c a s e m a d e by his o p p o n e n t . . . . )
will h a v e c o m e into e x i s t e n c e i.e. it will h a v e
s h i f t e d , or b e e n t r a n s f e r r e d , to t h e a c c u s e d . In
o t h e r w o r d s , a risk of f a i l u r e will h a v e b e e n c a s t
u p o n h i m . T h e o n u s still r e s t s on t h e S t a t e ; b u t ,
if t h e r i s k of l o s i n g is not to t u r n into t h e
a c t u a l i t y of l o s i n g , t h e a c c u s e d will h a v e t h e d u t y
to a d d u c e e v i d e n c e , if he w i s h e s to be a c q u i t t e d ,
so t h a t , at the end of the c a s e , t h e C o u r t is left
w i t h a r e a s o n a b l e d o u b t "

In C. of A. ( C R I ) N o . 5 of 1 9 8 0 K h o a b a n e S e l l o vs Rex

( u n r e p o r t e d ) at p.4 S c h u t z J.A., as he t h e n w a s , said :

" T h e r e w a s t h e r e f o r e , in my v i e w , not m e r e l y a
p r i m a f a c i e C r o w n c a s e , but o n e of c o n s i d e r a b l e

w e i g h t to w h i c h a r e a s o n a b l y a c c e p t a b l e a n s w e r
c o u l d be e x p e c t e d . But t h e n t h e a p p e l l a n t did

fail to g i v e e v i d e n c e w h i c h w o u l d h a v e
left t h e C o u r t to d e c i d e w h e t h e r s p e c u l a t i v e
e x p l a n a t i o n s c o u l d r e a s o n a b l y p o s s i b l y be t r u e . . . . "
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I h a v e also had r e f e r e n c e to SOUTH A F R I C A N LAW OF

E V I D E N C E by H O F F M A N N 3rd Ed. at p . 3 8 6 w h e r e the q u e s t i o n of

o n u s as d i s t i n c t from e v i d e n t i a l b u r d e n has been d i s c u s s e d .

The C r o w n a c c o r d i n g l y s u b m i t t e d that the a c c u s e d

had a duty to r e b u t e v i d e n c e a d d u c e d by the C r o w n in o r d e r

for the e v i d e n t i a l b u r d e n w h i c h had s h i f t e d to him to be

d i s c h a r g e d .

It w a s a r g u e d by the C r o w n that even a s s u m i n g the

t e n o r of his i n s t r u c t i o n to his C o u n s e l had an e l e m e n t of

t r u t h in it to the e f f e c t that he was not t h e r e ( m e a n i n g

he p l e a d s an a l i b i ) the a c c u s e d should have c a l l e d e v i d e n c e

s u p p o r t i n g h i m . I d o u b t the v a l i d i t y of t h i s s u b m i s s i o n .

In s u p p o r t of the o t h e r p r o p o s i t i o n r e g a r d i n g f a i l u r e to

g i v e e v i d e n c e I w a s r e f e r r e d to p a g e 4 7 0 of t h e i n v a l u a b l e

w o r k s of H o f f m a n n . See S. vs T h e r o n 1 9 6 8 ( 4 ) SA at 6 1 . In

s u p p o r t of t h i s p r o p o s i t i o n H o f f m a n n and Z e f f e r t t say :

"If a w i t n e s s has g i v e n e v i d e n c e d i r e c t l y i m p l i c a t i n g
the a c c u s e d , he can s e l d o m a f f o r d to leave such
t e s t i m o n y u n a n s w e r e d . A l t h o u g h e v i d e n c e d o e s not
have to be a c c e p t e d m e r e l y b e c a u s e it is
u n c o n t r o d i c t e d , the c o u r t is u n l i k e l y to r e j e c t
e v i d e n c e w h i c h the a c c u s e d h i m s e l f has c h o s e n not
to d e n y . In such c a s e s the a c c u s e d ' s f a i l u r e to
t e s t i f y is almost b o u n d to s t r e n g t h e n the c a s e
for the p r o s e c u t i o n .

An a c c u s e d ' s f a i l u r e to t e s t i f y can be used as a
f a c t o r against him o n l y when the
S t a t e has p r i m a f a c i e d i s c h a r g e d the o n u s t h a t
r e s t s on it it c a n n o t , t h e r e f o r e be used
to s u p p l y a d e f i c i e n c y in t h e c a s e for the S t a t e

w h e r e t h e r e is no e v i d e n c e on w h i c h a
r e a s o n a b l e man could c o n v i c t " .

It is i m p o r t a n t to n o t e that g o i n g f u r t h e r the

/ l e a r n e d
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l e a r n e d a u t h o r s say at 4 7 0 :-

" T h e s i t u a t i o n is r a t h e r d i f f e r e n t w h e n t h e e v i d e n c e
against t h e a c c u s e d is n o t d i r e c t b u t c i r c u m s t a n t i a l .
If t h e p r o s e c u t i o n h a s p r o v e d s u s p i c i o u s
c i r c u m s t a n c e s w h i c h t h e a c c u s e d , if i n n o c e n t , c o u l d
r e a s o n a b l y be e x p e c t e d to a n s w e r or e x p l a i n , h i s
f a i l u r e to t e s t i f y will s t r e n g t h e n a n y u n f a v o u r a b l e
i n f e r e n c e s w h i c h c a n p r o p e r l y be d r a w n f r o m t h e
p r o s e c u t i o n e v i d e n c e " .

T h e C r o w n f u r t h e r r e p o s e d s o m e r e l i a n c e on c o n s e q u e n c e s o f

f a i l u r e to call w i t n e s s e s and a c c o r d i n g l y s u b m i t t e d t h a t

e v e n if t h e a c c u s e d t e s t i f i e d h i s e x p l a n a t i o n w o u l d n o t

c a r r y w e i g h t u n l e s s he explained w h e r e he w a s a n d d o i n g at

t h e t i m e in q u e s t i o n . S e e R. vs B e g u i d e n h o u t 1 9 5 4 ( 3 ) SA

at 1 8 8 .

T h e C o u r t w a s r e f e r r e d t o S t a t e v s K e l l y 1 9 8 0 ( 3 ) ( A D )

at 301 to c o u n t e r - a t t a c k t h e d e f e n c e ' s c r i t i c i s m o f C r o w n

w i t n e s s e s as u n i m p r e s s i v e . T h e f a m o u s s t a t e m e n t t o be

e x t r a c t e d f r o m t h i s a u t h o r i t y is t h a t c r e d i b i l i t y c a n n o t be

a s u b s t i t u t e f o r e v i d e n c e a d d u c e d . L e a r n e d C o u n s e l f o r t h e

C r o w n i n v i t e d t h e C o u r t so to f i n d . S e e a l s o R. vs R a m a t l a

C R I / T / 1 5 / 8 8 ( u n r e p o r t e d ) .

T h e l e a r n e d C o u n s e l f o r t h e C r o w n s u b m i t t e d t h a t on

t h e b a s i s t h a t t h e a c c u s e d f o i l e d to a v a i l h i m s e l f of t h e

o p p o r t u n i t y to e x p l a i n a w a y s e r i o u s a l l e g a t i o n s m a d e against

h i m by C r o w n w i t n e s s e s w h o o u t l i n e d c i r c u m s t a n c e s in w h i c h

t h e a c c u s e d ' s c o n d u c t w a s at i s s u e , a d v e r s e i n f e r e n c e

s h o u l d a c c o r d i n g l y be d r a w n against h i m .

I n d e e d P W 2 w a s i n t r o d u c e d as an a c c o m p l i c e w h o a c t e d

as an a c c e s s o r y a f t e r t h e f a c t in b o t h m u r d e r s . S e e S e c t i o n

2 3 9 of o u r C r i m i n a l P r o c e d u r e a n d E v i d e n c e . H o w e v e r in h i s

f i n a l a d d r e s s M r . Q h o m a n e s u b m i t t e d t h a t a m p l e e v i d e n c e s h o w e d

/ t h a t
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t h a t it is the a c c u s e d a l o n e w h o is a c c o u n t a b l e for the two

m u r d e r s . He f u r t h e r s t a t e d t h a t e v e n if PW2 w h o m he

r e l u c t a n t l y r e f e r s to as an a c c o m p l i c e w a s the only one w h o

t e s t i f i e d the C o u r t w o u l d h a v e been e n t i t l e d to c o n v i c t on

his sole e v i d e n c e . But as a c r e d i t to t h e C r o w n ' s case PW2

has been c o r r o b o r a t e d by t h r e e o t h e r i n d e p e n d e n t w i t n e s s e s

b e s i d e s P W 3 .

See p a g e 8 8 of M o f o k e n g J's r e f e r e n c e w h e r e the

p o s i t i o n e x t r a c t e d f r o m s t a t u t e is laid d o w n at p a g e 89 as

f o l l o w s :

"Any C o u r t w h i c h is t r y i n g any p e r s o n on a c h a r g e
of m u r d e r or any o f f e n c e may c o n v i c t him of any
o f f e n c e a l l e g e d against him on the s i n g l e
e v i d e n c e of any a c c o m p l i c e .

P r o v i d e d that the o f f e n c e h a s , by c o m p e t e n t
e v i d e n c e , o t h e r than the s i n g l e and u n c o n f i r m e d
e v i d e n c e of the a c c o m p l i c e , been p r o v e d to the
s a t i s f a c t i o n of such Court to have b e e n a c t u a l l y
c o m m i t t e d " .

The C r o w n s u b m i t t e d t h a t PW2 should be r e g a r d e d as

a r e l i a b l e w i t n e s s w h o stood v i g o r o u s c r o s s - e x a m i n a t i o n f o r

two d a y s w i t h o u t his c r e d i b i l i t y b e i n g s h a k e n . I n s t e a d he

w a s c o r r o b o r a t e d by o t h e r i n d e p e n d e n t w i t n e s s e s .

The C o u r t has b e e n a l i v e to the s u b m i s s i o n by the

C r o w n that w h i l e t r e a t i n g P W 2 ' s e v i d e n c e w i t h d u e c a u t i o n

the C o u r t should not o v e r l o o k the e x i s t e n c e of o t h e r

c o r r o b o r a t i v e e v i d e n c e .

d u r i n g
I should p o i n t out that r e f e r e n c e s , / s u b m i s s i o n s , to

p o r t i o n s of an a f f i d a v i t d e p o s e d to by the a c c u s e d w h e n

a p p l y i n g for bail and w h i c h t e n d e d to c o t r a d i c t the v e r s i o n

put to Crown w i t n e s s e s t h a t he w a s not at the s c e n e are ruled

/ o u t
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o u t b e c a u s e t h e C r o w n did not b r i n g t h i s by w a y of e v i d e n c e

w h i c h the a c c u s e d s h o u l d p r o p e r l y h a v e f e l t d i s p o s e d to

c h a l l e n g e if ho w i s h e d .

T h e C r o w n n o n e t h e l e s s s u b m i t t e d t h a t even w i t h o u t

r e f e r e n c e to t h a t a f f i d a v i t the C o u r t s h o u l d find t h a t its

c a s e s t o o d on f i r m g r o u n d .

It is c o m m o n c a u s e t h a t t h e d e f e n c e c l o s e d its c a s e

i m m e d i a t e l y at t h e c l o s e of the C r o w n c a s e .

M r . P h o o f o l o in r e p l y to t h e s u b m i s s i o n s m a d e by

t h e C r o w n s u b m i t t e d t h a t the c a s e b e i n g d e a l t w i t h h e r e is

a c i r c u m s t a n t i a l o n e in t h a t n o b o d y w i t n e s s e d t h e k i l l i n g s ;

or f o u n d the a c c u s e d at t h e s c e n e , nor w e r e t h e r e any

tell t a l e i n d i c a t i o n s in a c c u s e d ' s p o s s e s s i o n to link him

w i t h t h e d e a t h s of t h e t w o d e c e a s e d . He s u b m i t t e d t h a t

f r o m the m a n n e r d e s c r i b e d of how t h e d e c e a s e d w e r e c a r r i e d

and the f a c t t h a t t h e y w e r e said to h a v e been b l o o d y o n e

w o u l d h a v e e x p e c t e d the w i t n e s s e s at P W 4 ' s and P W 5 ' s to

h a v e n o t i c e d b l o o d on the a c c u s e d .

W i t h r e s p e c t to t h e d e c e a s e d P a b a l l o L e h l o h o n o l o

M o l o c h e t h e m e d i c a l r e p o r t w h i c h w a s h a n d e d in m a r k e d " B "

j u s t b e f o r e t h e C r o w n c l o s e d its c a s e and in t e r m s of

S e c t i o n 2 2 3 ( 7 ) of the C r i m i n a l P r o c e d u r e and E v i d e n c e A c t it

w a s s h o w n t h a t d e a t h w a s d u e to o p e n head i n j u r y . A s to

e x t e r n a l a p p e a r a n c e s t h e d o c t o r o b s e r v e d an o p e n c u t wound

on f o r e h e a d . The skull w a s c r a c k e d on left s i d e and the

m a n d i b l e w a s f r a c t u r e d . T h e d o c t o r ' s o b s e r v a t i o n s c o n c e r n i n g

t h e skull are t h a t the left t e m p o r a l b o n e w a s g r o s s l y c r a c k e d

u p , and e x t e n d i n g to f r o n t a l b o n e . T h e r e w a s e x t e n s i v e d a m a g e

to brain t i s s u e .

/ W i t h r e g a r d
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With r e g a r d to the death of M a n n e n a the d o c t o r ' s

p o s t m o r t e m r e p o r t s h o w s t h a t it w a s due to an o p e n head

i n j u r y .

E x t e r n a l a p p e a r a n c e s r e v e a l e d c r a c k e d skull on

l e f t side and l a c e r a t i o n of t h e u p p e r l i p . The r e p o r t

f u r t h e r i n d i c a t e d t h a t the left t e m p o r a l b o n e w a s g r o s s l y

c r a c k e d with brain t i s s u e s t i c k i n g o u t .

M r . P h o o f o l o t o o k i s s u e w i t h the p o l i c e w h o t e s t i f i e d

for the C r o w n on t h e q u e s t i o n of t h e n a t u r e and n u m b e r of

i n j u r i e s o b s e r v e d by them as against t h o s e o b s e r v e d by the

d o c t o r and r e c o r d e d in his t w o p o s t m o r t e m r e p o r t s . The

l e a r n e d c o u n s e l s u b m i t t e d t h a t the c o n t r a d i c t i o n s b e t w e e n the

d o c t o r ' s v e r s i o n and t h e s e two w i t n e s s e s ' v e r s i o n s was t o o

w i d e .

It w a s s u b m i t t e d t h a t b e c a u s e t h e d o c t o r ' s f i n d i n g

as to the c a u s e o f d e a t h in both c a s e s w a s m o s t p e r f u n c t o r y

d e s c r i b i n g the c a u s e of d e a t h in both c a s e s as an "open

head i n j u r y " l e a r n e d c o u n s e l s u b m i t t e d the e x a m i n a t i o n w a s

not s a t i s f a c t o r y t h e r e f o r e in t h e e v e n t the C o u r t c o n c l u d e d

t h a t the a c c u s e d w a s l i a b l e the s c a l e s m u s t be t i l t e d in

his f a v o u r b e c a u s e the d o c t o r had failed to c o n d u c t t h o r o u g h

f o r e n s i c e x a m i n a t i o n s of the dead b o d i e s . It w a s p o i n t e d

out the d o c t o r did not say w h e r e e x a c t l y the i n j u r i e s w h i c h

c a u s e d the d e a t h s w e r e . See L e t u m a vs Rex 1976 L L R ( l ) a t 1 1 .

It w a s i n d i c a t e d t h a t w h i l e P W 1 0 at PE said the

w o m a n ' s b o d y w a s f o u n d in a s t r e a m a m o n g b u s h e s , u n d e r c r o s s -

e x a m i n a t i o n he said it w a s f o u n d b e l o w the s t r e a m . P W 9 on

the o t h e r hand d e n i e d that it w a s in a s t r e a m , and s t a t e d

t h a t it w a s o u t s i d e the s t r e a m . PW7 said it w a s in a s t r e a m

c a l l e d M o h l a k o l a n e n g .

/ M u c h
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Much issue was made of the disparities about the

testimony of various witnesses regarding how far opart the

bodies were. The estimated distances ranged from TOO to

500 paces. I must say with regard to the reckoning of

distances by witnesses who time and again give evidence in

this Court vast differences in that regard are very common.

However the Court having paid particular attention to the

witness's agonised attempts to give a fair estimate of those

distances it was persuaded to take 400 to 500 paces as the

fair estimate of the distance between the bodies.

Likewise the distances between the respective pools

of blood on the path and the places where these bodies were

disposed of, through the demonstration made by PW2 who was

actually holding each body it would seem the woman's body

was disposed of 20 paces away from the path while the man's

was disposed of only 5 paces away from the path.

I have had benefit of considering heads of arguments

prepared and argued with commendable thoroughness by learned

counsel for defence. The arguments raised therein are

centred mainly on contradictions and conflicts in the Crown

evidence all of which relate to credibility of those witnesses,

At page 11 of his heads Mr. Phoofolo contended that

the Crown had failed to dispel the following improbabilities

(s) For what good reason did the accused acting alone
and unseen by anyone, could he have elected to
remain in the scene only to confess to his enemies
that he had done the deed, and to point out the
bodies to them.

(b) Even if he did "confess" to PW2 and PW3, why did he
and PW2 hide away the bodies, and nonetheless go
on to report his crime to PW4 and PW5, instead of
urging PW2 and PW3 to keep it their own secret,

/(c) Why
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(c) Why did the accused d e c i d e , if at a l l , to steal
P a b a l l o ' s m o n e y , purse and a watch in the p r e s e n c e
of both PW2 and P W 3 ,

(d) Why knowing full well that P W 2 , P W 3 , PW4 and PW5
know about his m i s d e e d was the accused visibly
p r e s e n t at the scene while police e x a m i n e d and
removed the b o d i e s .

(e) Why had the accused the a u d a c i t y to remain in the
v i l l a g e until his arrest almost six days after the
i n c i d e n t .

S t a r t i n g with the lost q u e s t i o n it is not unknown for

c r i m i n a l s to put on acts of b r a v a d o .

Going to q u e s t i o n (d) it is not to be ignored that

even though the accused was m a k i n g public to them what he

is alleged to have d o n e , he had dared them to go and report

to the a u t h o r i t i e s and later face the c o n s e q u e n c e s . PW2 and

PW3 had actually seen the dead b o d i e s w h o s e fate they would

suffer if they did not toe the l i n e . PW4 and PW5 had

a p p a r e r n t l y b e l i e v e d that the a c c u s e d ' s threats that he would

frame anyone with c o m m i s s i o n of the c r i m e s , w e r e c a p a b l e of

e x e c u t i o n and they feared the p r o s p e c t s of being sent to

j a i l . REgard being had to the fact that they said they had

never been to jail their fears are not to be brushed aside

as u n f o u n d e d .

With regard to q u e s t i o n s (a) (b) - which in part

has been covered in the answer to the q u e s t i o n in (d) - and

( c ) ; the w o r d s of S c h u t z J.A. as he then was in C. of A. (CRI)

M o . 2 of 1982 K h o k o a n e M a n a m o l e l a & 8 O t h e r s vs Rex ( u n r e p o r t e d )

at page 34 may be i n s t r u c t i v e in that :

/ " M o r e o v e r ,
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" M o r e o v e r , it would h a v e been a s i n g u l a r l y stupid
way of trying to t h r o w p e o p l e off the track if
it was indeed i m m e d i a t e l y a p p a r e n t that the
i n j u r i e s had been so c a u s e d . S u s p e c t s d o , of
c o u r s e , do stupid t h i n g s in m o m e n t s of panic or
d e s p e r a t i o n "

At p a g e 35 of t h e same c a s e the learned J u d g e said -

" a g a i n , of c o u r s e , I must c o n c e d e that s u s p e c t s
s o m e t i m e s do b e h a v e s t u p i d l y u n d e r the p r e s s u r e
o f e v e n t s " .

In C R I / T / 8 / 8 S Rex v. Naro L e f a s o ( u n r e p o r t e d ) at

p.12 in r e s p o n s e to a s t a t e m e n t p o s t u l a t e d by Counsel that

"it w o u l d be doubtful that a man who is said to have used

t h e w e a p o n " E x h i b i t 1" c o u l d leave it at his h o u s e and

m a k e no a t t e m p t to d i s p o s e of i t , and f u r t h e r that t h e r e

w a s no drop of blood on it yet it is shown in e v i d e n c e that

the d e c e a s e d was b l e e d i n g " this C o u r t said " it is not

unusual for p e o p l e who c o m m i t c r i m e s to do s t r a n g e things..

N e x t , a b s e n c e of blood from a blunt i n s t r u m e n t c a n n o t s e r v e

as p r o o f that it w a s not u s e d " .

In r e l a t i o n to the i n s t a n t c a s e o n e may go f u r t h e r

and state that a b s e n c e of blood from the a c c u s e d ' s c l o t h e s

w o u l d only s e r v e to show that they did not c o m e into c o n t a c t

w i t h any. Gut with regard to blood w h i c h was likely to

stain the h a n d s which h a n d l e d the d e c e a s e d t h e r e w a s no

s u g g e s t i o n that the a c c u s e d had held them out to the

w i t n e s s e s to see them for t h e m s e l v e s .

I c o n s e q u e n t l y d e r i v e c o m f o r t from the w o r d s of

M a l a n J in R. vs Mlambo 1 9 5 7 ( 4 ) SA 727 at 7 3 % relied on by

N a i s e T s P. ( s i t t i n g in the R e p u b l i c of B o t s w a n a ) in A P P E A L

c a s e n o . 4 / 1 9 8 4 C l e m e n t Kobedi G o f h a m o d i m o vs The S t a t e

( u n r e p o r t e d ) at 11 that -

/ " i t
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" it w a s u n r e a l i s t i c t o h a v e r e g a r d t o t h e r e a l m s
o f c o n j e c t u r e w h e n t h e r e w a s a t h a n d m a t e r i a l
w h i c h f u r n i s h e d ' a p e r f e c t l y s o u n d , r a t i o n a l ,
c o m m o n s e n s e s o l u t i o n o f t h e p r o b l e m ' " .

W i t h r e g a r d t o t h e c o u n t i n v o l v i n g t h e f t I t a k e

s o l a c e in t h e w o r d s o f M a l a n J . A . in M l a m b o a b o v e at 7 3 7

t h a t , in r e s p o n s e t o t h e c o n c l u s i o n t h a t a f t e r k i l l i n g t h e

m a l e d e c e a s e d t h e a c c u s e d s t o l e h i s p o s s e s s i o n s

" T h e o n l y o b j e c t i o n t o t h i s c o n c l u s i o n m a y b e t h e
f a c t t h a t t h e s t o l e n a r t i c l e s w e r e o f c o m p a r a t i v e l y
s m a l l v a l u e , b u t it is f o u n d t h a t m u r d e r s a r e
f r e q u e n t l y c o m m i t t e e f o r v e r y s m a l l g a i n s " .

W i t h r e g a r d t o t h e p l e a o f a l i b i t h a t w a s raised

it is t r i t e t h a t t h e a c c u s e d b e a r s no o n u s t o p r o v e h i s a l i b i ,

b u t t a k i n g i n t o a c c o u n t t h e f a c t t h a t c r e d i b l e e v i d e n c e w a s

a d d u c e d a n d c o r r o b o r a t e d in t h e i m p o r t a n t r e s p e c t t h a t h e

w a s n e a r t h e s c e n e w h e n P W 2 a n d P W 3 w e r e a p p r o a c h i n g i t , an

i n f e r e n c e c a n j u s t i f i a b l y b e d r a w n t h a t h e p r e f e r s t o p l a c e

h i m s e l f as f a r a w a y f r o m t h e s c e n e as p o s s i b l e . In m y v i e w

t h a t p l e a m u s t f a i l .

A v a s t r a n g e o f p o s s i b i l i t i e s w a s raised in t h e detaile

h e a d s of a r g u m e n t s a p p l i e d t o t h e C o u r t in an e n d e a v o u r t o

c r e a t e d o u b t t h a t s h o u l d r e d o u n d t o t h e a c c u s e d ' s b e n e f i t .

T h e C r o w n w a s c r i t i c i s e d as h a v i n g failed t o a d d r e s s i t s e l f t o

t h e s e in e v i d e n c e a n d l a w . H u t again M a l a n J . A . at 7 3 8 s a y s

"In m y o p i n i o n , t h e r e is n o o b l i g a t i o n u p o n t h e
C r o w n t o c l o s e e v e r y a v e n u e o f e s c a p e w h i c h m a y
b e said t o b e o p e n t o an a c c u s e d . It is s u f f i c i e n t
f o r t h e C r o w n t o p r o d u c e e v i d e n c e b y m e a n s o f w h i c h
s u c h a h i g h d e g r e e of p r o b a b i l i t i e s is raised t h a t
t h e o r d i n a r y r e a s o n a b l e m a n , a f t e r m a t u r e
c o n s i d e r a t i o n , c o m e s t o t h e c o n c l u s i o n t h a t t h e r e
e x i s t s n o r e a s o n a b l e d o u b t t h a t an a c c u s e d h a s
c o m m i t t e d t h e c r i m e c h a r g e d " .

/ R e l y i n g



- 4 2 -

R e l y i n g o n t h e e v i d e n c e a d d u c e d t h a t t h e a c c u s e d

w a s c l o s e r t o t h e s c e n e w h e r e ' M a n n e n a h a d laid t h a n w h e r e

P a b a l l o h a d , it w o u l d n o t b e u n f a i r t o i n f e r t h a t ' M a n n e n a

w a s c a u g h t in h e r f l i g h t f r o m w h e r e s h e h a d b e e n w h e n s h e

a l e r t e d t h e a c c u s e d t h a t s h e h a d s e e n h i m k i l l h e r h u s b a n d .

It w a s l o g i c a l t h a t in h e r f l i g h t s h e w o u l d h e a d f o r t h e

v i l l a g e n e a r e s t t o t h e s c e n e o f h e r h u s b a n d ' s d e a t h , n a m e l y ,

H a R a m p e l i v i l l a g e .

E v e n i f f o r a r g u m e n t ' s s a k e , it c o u l d b e said t h e

e v i d e n c e l e d a s t o m o t i v e f o r t h e k i l l i n g w a s f a l s e t h e r e is

a u t h o r i t y f o r t h e v i e w t h a t -

" P r o o f o f m o t i v e f o r c o m m i t t i n g a c r i m e i s a l w a y s
h i g h l y d e s i r a b l e , m o r e e s p e c i a l l y so w h e r e t h e
q u e s t i o n o f i n t e n t i o n is in i s s u e . F a i l u r e t o
f u r n i s h a b s o l u t e l y c o n v i n c i n g p r o o f t h e r e o f , d o e s
n o t p r e s e n t an i n s u r m o u n t a b l e o b s t a c l e b e c a u s e
e v e n i f m o t i v e is h e l d n o t to h a v e b e e n e s t a b l i s h e d
t h e r e remains t h e f a c t t h a t d e a t h r e s u l t e d e i t h e r
i m m e d i a t e l y o r in t h e c o u r s e o f t h e s a m e n i g h t " .

R e a c t i n g in s i m i l a r v e i n S c h u t z J . A . as h e t h e n w a s

i n S e l l o a b o v e a t 4 said

" t h e r e is no r o o m in t h e c i r c u m s t a n c e s o f
t h e c a s e b e f o r e t h e C o u r t t o e m b a r k u p o n s p e c u l a t i v e
i n f e r e n c e s in f a v o u r o f t h e a p p e l l a n t s " .

In h i s r e p l y M r . Q h o m a n e e m p h a s i s e d t h a t c o n t r a d i c t i o n s

in t h e C r o w n c a s e w e r e m i n o r a n d t h a t t h e l a w l a y s d o w n t h a t

in a c a s e b a s e d on c i r c u m s t a n t i a l e v i d e n c e t h e b e s t a p p r o a c h

i s n o t t o t r e a t e v i d e n c e p i e c e m e a l b u t t o h a v e r e g a r d t o t h e

c u m m u l a t i v e e f f e c t o f t h e t o t a l i t y o f e v i d e n c e a d d u c e d .

A l t h o u g h p r o o f o f t h e a c t u a l k i l l i n g s i s b a s e d o n

c i r c u m s t a n t i a l e v i d e n c e t h e q u e s t i o n o f t h e a c c u s e d ' s r e p o r t i n g

t o v a r i o u s w i t n e s s e s is a m a t t e r o f d i r e c t e v i d e n c e .

/ I n
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In S. vs M a s i n 1 9 6 2 ( 1 ) SA 541 it is s t a t e d

" E a c h i t e m of e v i d e n c e is n o t to be t a k e n in
i s o l a t i o n " .

In R. vs De V i l l i e r s 1 9 4 4 AD 4 9 3 at 5 0 8 it is said

" E v i d e n c e as a w h o l e is i n c o n s i s t e n t w i t h
i n n o c e n c e " .

T h i s w a s s u b m i t t e d in r e s p o n s e to t h e c h a r g e l e v e l l e d at

t h e C r o w n t h a t i t s e v i d e n c e is full of i n c o n s i s t e n c i e s .

It w a s f u r t h e r s t a t e d t h a t t h e a r g u m e n t on b e h a l f o f

t h e a c c u s e d as to i m p r o b a b i l i t i e s and i n c o n s i s t e n c i e s w a s

b a s e d on s p e c u l a t i v e a s s u m p t i o n t h a t t h e c r e d i b i l i t y o f t h e

C r o w n ' s w i t n e s s e s had b e e n s h a t t e r e d . But K e l l y a b o v e s h o w s

t h a t c r e d i b i l i t y is no s u b s t i t u t e f o r e v i d e n c e . C r e d i b i l i t y

s e r v e s as a y a r d s t i c k in w e i g h i n g up t h e m e r i t s and d e m e r i t s

o f e i t h e r s i d e . But in t h i s c a s e t h e a c c u s e d s t u c k by h i s

r i g h t to remain s i l e n t . In t h e r e s u l t o n l y o n e s i d e w a s

m a t c h e d against q u e s t i o n s l e f t h a n g i n g in t h e air. It is

f u n d a m e n t a l t h a t a c r i m i n a l t r i a l c a n n o t be d e c i d e d on

s p e c u l a t i o n . W i t h r e g a r d to t h e t e s t a p p l i e d c o n c e r n i n g

c r e d i b i l i t y t h e C o u r t is left w i t h t h e C r o w n ' s w i t n e s s e s

t o g o b y .

T o t h e c h a r g e t h a t P W 2 , P W 3 , P W 4 and P W 5 a r e all

a c c o m p l i c e s it w a s c o n t e n d e d t h a t t h e C o u r t s h o u l d d e t e r m i n e

t h a t by l o o k i n g i n t o t h e m i n d s of t h e s e w i t n e s s e s . T h e C o u r t

s h o u l d t h e n be a b l e to a p p r e c i a t e t h a t t h e y w e r e so t e r r i f i e d

o f t h e a c c u s e d t h a t t h e i r f r e e w i l l w a s s u p p r e s s e d . T h e r e f o r e

it m u s t be c o n c l u d e d t h a t t h e y did n o t c o n c e a l t h e m a t t e r o f

t h e u n l a w f u l k i l l i n g w i l f u l l y . D u r e s s u n d e r w h i c h t h e y w e r e

h a d v i t i a t e d t h e i r f r e e w i l l .

/ W i t h
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W i t h r e g a r d to p r o b a b i l i t i e s and i m p r o b a b i l i t i e s

to be weighed and considered in making a determination in

c r i m i n a l p r o c e e d i n g s r e f e r e n c e to C R I / T / 2 2 / 8 8 M o t a m o

Sehlabaka (unreported) at 70 onwards would be productive.

I am a l i v e to t h e s t a t e m e n t of S c o b l e in T h e L a w

o f E v i d e n c e in S o u t h A f r i c a 3 r d E d . at 2 5 0 t h a t -

" t h e s t a t e m e n t s , a l t h o u g h a c t u a l l y m a d e as d e p o s e d
t o , m a y b e f a l s e , f o r t h e p r i s o n e r , o p p r e s s e d by
t h e c a l a m i t y of h i s s i t u a t i o n , m a y b e
i n d u c e d by m o t i v e s of h o p e or f e a r to m a k e an
u n t r u e c o n f e s s i o n and t h e s a m e r e s u l t m a y h a v e
a r i s e n f r o m a m o r b i d a m b i t i o n to obtain an
i n f a m o u s n o t o r i e t y or f r o m a n x i e t y to
s c r e e n a c o m r a d e or it m a y e v e n
b e t h e r e s u l t o f t h e d e l u s i o n o f an o v e r w r o u g h t
and f a n t a s t i c i m a g i n a t i o n " .

R e l i a b l e and available e v i d e n c e in t h e i n s t a n t

c a s e e x c l u d e s t h e a b o v e set of p o s s i b i l i t i e s . T h e a c c u s e d

c o n f e s s e d t o C r o w n w i t n e s s e s t h a t he k i l l e d P a b a l l o . H i s

r e a s o n f o r d o i n g so w a s t h a t P a b a l l o w a s m a k i n g l i f e

d i f f i c u l t f o r t h e a c c u s e d ' s a u n t P W 5 . T h e a c c u s e d f u r t h e r

k i l l e d ' M a n n e n a b e c a u s e it w a s n e c e s s a r y to s i l e n c e her f o r

t h e a c c u s e d f e a r e d s h e w o u l d e x p o s e t h e c u l p r i t w h o

p e r p e t r a t e d t h e c r i m e against P a b a l l o .

T r o o p e r s e e i s o t e s t i f i e d t h a t a c c u s e d t o o k h i m to

t h e s p o t w h e r e he p o i n t e d o u t t h e k n i f e h a n d l e . T h e c u t on

f e m a l e d e c e a s e d ' s lip w a s c o n s i s t e n t w i t h u s e o f a s h a r p

i n s t r u m e n t . I n f e r e n t i a l r e a s o n i n g l e a d s to t h i s c o n c l u s i o n .

R. v. S a m h a n d o 1 9 4 3 A D 6 0 8 s h o w s t h a t e v i d e n c e o f p o i n t i n g

o u t w i l l be a d m i t t e d as s h o w i n g t h a t an a r t i c l e u s e d to

c o m m i t a c r i m e or i t s e l f a s u b j e c t o f c r i m e , w a s d i s c o v e r e d

as a r e s u l t of t h e a c c u s e d ' s p o i n t i n g it o u t . T h i s l e a d s t h e

/ m a n
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man pointing out being linked with the offence being

investigated.

The accused is found guilty of the unlawful and

intentional killings of

(a) LehlohonoTo Moloche in Count l;and

(b) 'Mannena Moloche in Count II.

He is also found guilty of theft preferred
against him in Count III in respect of
woollen purse and the M1-50 only.

PW2 is freed from any of the crimes charged.

My assessors agree.

J U D G E

20th September, 1991
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R U L I N G ON E X T E N U A T I O N

T h e a c c u s e d a f t e r c o n v i c t i o n on all c o u n t s g a v e

e v i d e n c e in an a t t e m p t to e s t a b l i s h on a b a l a n c e o f

p r o b a b i l i t i e s t h a t in r e s p e c t o f C o u n t s I and II i n v o l v i n g

t h e d e a t h s of L e h l o h o n o l o and ' M a n n e n a r e s p e c t i v e l y ,

e x t e n u a t i n g c i r c u m s t a n c e s e x i s t . .

T h e s e are f a c t o r s t h a t t h e C o u r t t a k e s i n t o

a c c o u n t in an e n d e a v o u r to see w h e t h e r t h e r e p r o h e n s i b i i i t y

o f t h e o f f e n c e c o m m i t t e d , and in r e s p e c t of t h e a c c u s e d

h a v i n g b e e n f o u n d g u i l t y , c a n be p a l l i a t e d m o r a l l y s p e a k i n g .

It s t a n d s to r e a s o n t h e r e f o r e t h a t t h e t e s t to

a p p l y in o r d e r to m a k e a d e t e r m i n a t i o n in t h a t r e g a r d is a

s u b j e c t i v e o n e .

H o l m e s J.A. in S. vs L e t s o l o 1 9 7 0 ( 3 ) SA 4 7 6 - 4 7 7

e n u m e r a t e d s a m p l e s o f f a c t o r s w h i c h c a n be r e l e v a n t to

e x t e n u a t i o n in a c a s e and s t a t e d t h a t t h e list t h e r e o f is

n o t e x h a u s t i v e . It w a s w i t h t h i s in v i e w t h a t w h e n

M r . Q h o m a n e s o u g h t t o r i s e and r a i s e an o b j e c t i o n to h e a r -

say e v i d e n c e t h a t t h e a c c u s e d e m b a r k e d on w h e n g i v i n g

e v i d e n c e t h a t t h e C o u r t u r g e d p a t i e n c e on t h e p a r t of t h e

C r o w n in c a s e t h e h e a r - s a y w o u l d h e l p t h e a c c u s e d u n w i n d

and p e r h a p s in t h e c o u r s e of d o i n g so a l i g h t on w h a t c o u l d

be r e g a r d e d as e x t e n u a t i n g .

T h e a c c u s e d t o l d t h e C o u r t t h a t he w a s b o r n in 1 9 6 2 .

He said r e l a t i o n s b e t w e e n h i m and P a b a T l o w e r e c o r d i a l . T h e

p e r s o n to w h o m t h e a c c u s e d is r e l a t e d and w h o w a s n o t in g o o d

t e r m s w i t h t h e d e c e a s e d P a b a l l o w a s t h e a c c u s e d ' s a u n t

' M a n t s i e P W 5 . He f u r t h e r s t a t e d t h a t t h e f a c t t h a t t h i s w a s

s o , d i d n o t a f f e c t h i m .

/ I n d e e d



- 4 7 -

I n d e e d t h e a c c u s e d r e f e r r e d to an o c c a s i o n w h e n

P W 5 ' s s t o c k w e r e i m p o u n d e d f r o m t h e r e s e r v e d p a s t u r e s by

t h e d e c e a s e d P a b a l l o . T h e r e l e v a n c e o f t h i s o c c a s i o n w a s ,

a s f a r as I c o u l d d e t e r m i n e , t h a t P W 5 w o u l d h a v e h a d c a u s e

t o d i s l i k e P a b a l l o b e c a u s e P a b a l i o ' s s t o c k w a s n e v e r

i m p o u n d e d by h i m f o r t h e s a m e t r e s s p a s s as h a d b e e n

c o m m i t t e d by P W 5 ' s s t o c k . O n e w o u l d h a v e e x p e c t e d t h a t

t h e a c c u s e d w o u l d d e t e s t t h i s u n f a i r t r e a t m e n t g i v e n t o h i s

a u n t b u t h e d i d n o t r e f e r to it as h a v i n g s o u r e d r e l a t i o n s

b e t w e e n h i m a n d P a b a l l o .

T h e u p s h o t o f t h e a c c u s e d ' s e v i d e n c e h a s n o t h e l p e d

u s k n o w a n y m o r e t h a n w h a t t h e c r o s s - e x a m i n a t i o n in t h e main

t r i a l e x p o s e d . It is s t r a n g e t h a t d e s p i t e h a v i n g u n d e r t a k e n

w h e n led t h a t h e w a s g o i n g to m a k e a c l e a n b r e a s t o f w h a t

o c c u r r e d on 1 8 t h M a r c h 1 9 8 9 at H l a b a n e n g - s a - R a n n o i , h e

s t u c k t o t h e v e r s i o n t h a t w a s a d v a n c e d on h i s b e h a l f

t h r o u g h c r o s s - e x a m i n a t i o n .

If as h e s t a t e d t h e C r o w n w i t n e s s e s i n c l u d i n g h i s

a u n t w e r e l y i n g a b o u t h i m w h e n t h e i r e v i d e n c e a s s o c i a t e d

h i m w i t h t h e c r i m e , t h e t e s t i m o n y t h a t h e g a v e in h i s

a f f i d a v i t w h e n a p p l y i n g f o r bail w o u l d s c a r c e l y l i e a b o u t

h i m b e c a u s e it w a s g i v e n by h i m to h i s l a w y e r M r . M d a a n d

s w o r n to b e f o r e a C o m m i s s i o n e r o f O a t h s - an o f f i c e r

C o m m a n d i n g at t h e M o h a l e ' s H o e k p r i s o n o n 2 9 t h M a y 1 9 8 9

a s b o r n e o u t by t h e d a t e s t a m p .

T h e a c c u s e d a c k n o w l e d g e d t h e h a n d - w r i t i n g o f t h e

d e p o n e n t ' s n a m e as h i s b u t said h e w a s m a d e t o s i g n in a

c a s e w h e r e h i s l a w y e r h a d said h e w a s g o i n g t o f i g h t f o r

h i m to g e t bail e v e n t h o u g h t h e a c c u s e d h a d t o l d t h a t l a w y e r

t h a t h e h a d n o t k i l l e d t h e t w o d e c e a s e d .

/I f i n d
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I f i n d t h i s a p a t h e t i c l i e . T h e a c c u s e d a c t e d o u t

h i s d r a m a o f l i e s b e f o r e t h i s C o u r t by a l s o s u g g e s t i n g t h a t

e v e n t h o u g h h e i n s t r u c t e d h i s p r e s e n t C o u n s e l M r . P h o o f o l o

t o b r i n g a w i t n e s s w h o w o u l d s u p p o r t h i s a l i b i h i s C o u n s e l

d i d n o t h i n g a b o u t i t .

T h e s w o r n s t a t e m e n t m a d e in t h e a c c u s e d ' s a p p l i c a t i o n

f o r bail w a s p u t t o h i m . He d e n i e d i t s c o n t e n t s s a v e t h a t

he t o l d t h i s C o u r t t h a t h i s t h e n l a w y e r had r e c e i v e d f r o m

h i m n a m e s o f t h e t w o d e c e a s e d and t h e n a m e o f t h e p l a c e H a M a q o a l a

w h i c h a p p e a r e d in t h e c h a r g e f a c i n g h i m . W i t h r e g a r d t o t h e

r e s t o f t h e s t a t e m e n t a p p e a r i n g in h i s a f f i d a v i t he said he

d i d n o t k n o w w h e r e h i s l a w y e r g o t t h e s t o r y f r o m t h a t t e n d e d

to p l a c e h i m at t h e s a m e p l a c e as t h e d e c e a s e d a l o n g t h e

w a y to Ha ' M a p a n e , H e d e n i e d t h e s w o r n v e r s i o n a s c r i b e d t o

h i m t h a t h e had b e e n c h a l l e n g e d b y t h e d e c e a s e d P a b a l l o

d u r i n g t h e c o u r s e o f w h o s e s t r u g g l e w i t h h i m P a b a l l o ' s w i f e

' M a n n e n a e n t e r e d t h e f r a y and h e l d t h e a c c u s e d b y h i s

t e s t i c l e s as w e l l a s h i t t i n g t h e a c c u s e d w i t h a s t o n e o n t h e

a r m .

I n d e e d as b o t h C o u n s e l s u b m i t t e d b e f o r e m e r e s o r t c a n

b e and is o f t e n had to e v i d e n c e in t h e main t r i a l e v e n at

t h i s l a t t e r s t a g e o f t r i a l .

In t h e main t r i a l r e f e r e n c e w a s m a d e to t h e f a c t t h a t

P W 5 and P W 4 a s k e d w h y ' M a n n e n a w a s a l s o k i l l e d . T h i s w o u l d

g i v e c r e d e n c e t o t h e f a c t t h a t u n d e r s t a n d a b l y e v e n t h o u g h

n o t r e a s o n a b l y it w a s n o t t h a t r e p r e h e n s i b l e m o r a l l y if

P a b a l l o d i e d . T h i s is an i m p o r t a n t f a c t o r w h e n d e t e r m i n i n g

t h e q u e s t i o n o f e x t e n u a t i n g c i r c u m s t a n c e s b e c a u s e t h e q u e s t i o n

o f t h e s o c i a l m e l i e u o f w h i c h t h e a c c u s e d is a p r o d u c t is

/ o f
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o f g r e a t i m p o r t a n c e s u b j e c t i v e l y s p e a k i n g . T h e o n l y

p r o b l e m t h a t t h e a c c u s e d is f a c e d w i t h r e g a r d i n g P a b a l l o ' s

d e a t h is t h a t in h i s w e b o f l i e s he t o l d t h i s C o u r t t h a t

he n e v e r a t t a c k e d or e v e n k i l l e d P a b a l l o . T h e C o u r t is

h o w e v e r not b o u n d t o go by f a l s e e v i d e n c e in t h e f a c e of

t h e e v i d e n c e t h a t it a c c e p t e d as t r u e .

M r . P h o o f o l o a r g u e d t h a t t h e r e w a s no p r e m e d i t a t i o n

in t h e s e k i l l i n g s . I n d e e d no e v i d e n c e s h o w e d any s c h e m i n g

of any k i n d to s u g g e s t p r e m e d i t a t i o n . T h e t y p e of

p r e m e d i t a t i o n t h a t o n e c a n d i s c e r n is o f a g e n e r a l n a t u r e ,

n a m e l y t h a t t h e a c c u s e d w a s n o t h a p p y in t h e m a n n e r t h a t

P a b a l l o w a s b e h a v i n g t o w a r d s h i s a u n t . T h i s is a f a c t o r

t h a t w o u l d s e r v e n e u t r a l i s e t h e l e a r n e d C o u n s e l ' s a t t e m p t

to a d v a n c e t h e q u e s t i o n of b e e r d r i n k i n g as h a v i n g p l a y e d

a p a r t in t h e k i l l i n g of t h e t w o d e c e a s e d . In any e v e n t

t h e a c c u s e d said he had t a k e n v e r y l i t t l e d r i n k w h i l e P W 4

w h o k n o w s h i m v e r y w e l l and h a d b e e n a c c o m p a n i e d by h i m

said t h e a c c u s e d d i d n o t a p p e a r d r u n k at a l l .

T h e a c c u s e d w a s a s k e d w h y in p a r t i c u l a r P W 5 , h i s

a u n t , s h o u l d j o i n f o r c e s w i t h P W 4 , P W 2 and P W 3 in l y i n g

a b o u t h i m . H i s a n s w e r w a s " T h e y a r e i m p l i c a t i n g m e " .

T h e C r o w n a c c o r d i n g l y s u b m i t t e d t h a t P W 5 w a s t h e a c c u s e d ' s

a u n t and t h e i r r e l a t i o n s w e r e g o o d .

R e a c t i n g to a m o r e or l e s s s i m i l a r s i t u a t i o n

S c h u t z P in C. o f A. ( C R I ) N o . 3 of 1 9 3 4 V i n c e n t M o n a h e n g

M u s e t s e T h e b e v s . R e x ( u n r e p o r t e d ) at 2 0 said :

"He w a s t h e n a s k e d w h e t h e r t h e w i t n e s s h a d a n y t h i n g
against him to w h i c h t h e a n s w e r w a s ' N O ' . T h e
t r i a l c o u r t by c l e a r i m p l i c a t i o n a c c e p t e d t h e
e v i d e n c e of t h i s w i t n e s s . To my m i n d t h e e v i d e n c e
s h o u l d be a c c e p t e d as t r u e . It is v e r y d i f f i c u l t t o
b e l i e v e t h a t t h e w i t n e s s w o u l d h a v e f a b r i c a t e d t h i s
s t o r y against his o w n c o u s i n to w h o m he b o r e no
h o s t i l i t y " .

/ I n
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In t h i s c a s e t h e e v i d e n c e of P W 5 w a s e x p r e s s l y

a c c e p t e d as t r u e . T h e a c c u s e d e n j o y e d h e r h o s p i t a l i t y .

M r . P h o o f o l o in a r g u m e n t s u b m i t t e d w i t h g r e a t e s t

r e s p e c t t h a t t h e C o u r t had not s t a t e d w h e t h e r murder c o n v i c t i o n s

were on t h e b a s i s of d o l u s d i r e c t u s or d o l u s e v e n t u a l i s .

To h i g h l i g h t t h e i m p o r t a n c e of t h e s e t w o e l e m e n t s of

c r i m i n a l l i a b i l i t y S c h u t z P. in S e l l o a b o v e said at 6

" T h a t w o u l d l e a d t o a f i n d i n g o f d o l u s e v e n t u a l i s .
S u c h a f i n d i n g is s o m e t i m e s a b a s i s f o r f i n d i n g
e x t e n u a t i o n , b u t in my v i e w it is not s u f f i c i e n t
in t h i s c a s e " .

T h e f a c t t h a t t h e m o t i v e w o u l d a p p e a r to be t h e f t f r o m t h e

d e c e a s e d ' s p e r s o n w o u l d not o r d i n a r i l y r e d u c e t h e a c c u s e d ' s

b l a m e w o r t h i n e s s . H o w e v e r t h e r e w a s e v i d e n c e t h a t t h e

a c c u s e d had complained t h a t P o b a l l o m a d e l i f e d i f f i c u l t

f o r t h e a c c u s e d ' s a u n t P W 5 . T h e p l u n d e r t h a t w a s e f f e c t e d

s e e m s to m e t o h a v e b e e n s e c o n d a r y .

To t h i s e x t e n t I w o u l d be i n c l i n e d t o t h i n k

e x t e n u a t i n g c i r c u m s t a n c e s e x i s t e d in r e s p e c t o f t h e k i l l i n g

of t h e d e c e a s e d P a b a l l o ,

W i t h r e s p e c t t o t h e k i l l i n g of t h e d e c e a s e d ' M a n n e n a

t h e p o s i t i o n s e e m s d i f f e r e n t . A b u n d a n t e v i d e n c e s h o w s t h a t

s h e w a s k i l l e d b e c a u s e she w o u l d r e p o r t t h e c u l p r i t in h e r

h u s b a n d ' s d e a t h t o t h e a u t h o r i t i e s . I am f a r f r o m b e i n g

i n c l i n e d to t h i n k t h a t e v e n in t h e s o c i a l b a c k g r o u n d f r o m

w h i c h t h e a c c u s e d c o m e s a k i l l i n g e f f e c t e d in such

c i r c u m s t a n c e s c o u l d be said to p a l l i a t e t h e m o r a l r e p r e -

h e n s i b i l i t y o f s u c h a c t . On t h e c o n t r a r y it w o u l d a g g r a v a t e

i t .

/In
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In C R I / T / 1 9 / 7 4 Rex v. Kopo ( u n r e p o r t e d ) at 24

Cotran C.J. as he then was said :

"The s u b j e c t i v e test to the a c c u s e d ' s state of
mind is of p a r a m o u n t i m p o r t a n c e for not only is
it a factor to be taken into a c c o u n t , but is
indeed a more i m p o r t a n t one to c o n s i d e r in this
regard than the o b j e c t i v e test for the factual
basis for this state of m i n d " .

I n , S . v. Ndlovu 1 9 7 0 ( 1 ) SA 430 at 433 Holmes J.A.

said :

"there m u s t be a factual f o u n d a t i o n for a trial
court's f i n d i n g of such c i r c u m s t a n c e s , on a
p r e p o n d e r a n c e of p r o b a b i l i t y This does not
n e c e s s a r i l y mean the accused must give e v i d e n c e :
in a proper case the trial c o u r t may be able to
find the required degree of p r o b a b i l i t y from the
e v i d e n c e as a w h o l e or from so m u c h thereof as it
has a c c e p t e d . Gut there must always be a
f o u n d a t i o n of p r o b a b i l i t y before the court can
e x e r c i s e what is in effect a moral j u d g m e n t in the
m a t t e r of e x t e n u a t i n g c i r c u m s t a n c e s " .

See C R I / T / 3 8 / 7 8 Rex v. Sello L e m p h a n e & 2 O t h e r s ( u n r e p o r t e d ) .

I have been referred to CRI/T/40/90 Rex v. Sekhobe Letsi

and A n o t h e r (unreported) w h e re I was told the f a c t s relating to 'Mannena

are similar to those relating to some of the victims in the

above c a s e .

I am of the firm opinion that there are no e x t e n u a t i n g

c i r c u m s t a n c e s in r e s p e c t of the killing of the d e c e a s e d

'Mannena.

My a s s e s s o r s a g r e e .

S E N T E N C E

In respect of Count I accused sentenced to

/15 y e a r s '
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15 y e a r s ' i m p r i s o n m e n t .

In C o u n t III sentenced to threat 3) m o n t h s '
i m p r i s o n m e n t

(suspended for a y e a r on c o n d i t i o n that he be not

c o n v i c t e d of a crime i n v o l v i n g d i s h o n e s t y c o m m i t t e d d u r i n g

period of s u s p e n s i o n . )

R e g i s t r a r will a c c u s e d say why death s e n t e n c e should not be

p a s s e d .

A C C . : "I wish to be given prison t e r m . I ask for m e r c y . "

C O U R T : In r e s p e c t of C o u n t II the s e n t e n c e of the Court

is that y o u will be removed from the box in which

y o u are and taken to a place of c u s t o d y w h e r e on

an a p p o i n t e d day and time y o u shall suffer death

by hanging by y o u r neck until you are d e a d .

May God have m e r c y on y o u r s o u l .

My a s s e s s o r s a g r e e .

J U D G E

23rd S e p t e m b e r , 1991

For Crown : M r . Q h o m a n e

For D e f e n c e : M r . P h o o f o l o


