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In the matter of :

TEBOHO MABELENG

Held at Qacha's Nek

Delivered by the Hon. Mr. Justice M.L. Lehnhla
on the 8th day of May, 1990,

In these proceedings the accused pleaded not guilty
tn the murder of the nld man Mabeleng Mabeleng, whn died
from a knife wound inflicted by the accused on 25th day
of March, 1989 at Likhohloaneng. True to his defence the
accuged admitted all the depnsitinns which were led in the
court below, at the end of which he gave his own evidence.
In that evidence -he indicated that he didn't know that he
had caused the o0nld man an injury, a fatal injury, nor
had he been aware that he was inflicting any injury shoulqd
he have been aware that doing so was wrong. All these
he said, occurred probably because of the advanced stags

nf intoxication that he was under.
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The law that governs this type of situation is to be

found in Proclamation 60 of 1938, "The Criminal liability
of Intnxicated'Persnns." The law provides that
“"save as provided in this section, viz, under

section 2, intoxication shall not constitute
A defence to any criminal charge, except as
‘provided in this law."

And sub-gectinn {(2) says,

"Intoxicatinn shall be a defence to any Criminal
charge if by reasan thereof, the person charged
at the time nof the -act complained of did not
knaow that such act was wrong, or did not know
what he was doing; and under sub-gection (a),
the state nf intoxication was caused without his
consent by the malicious person, or the persnn
charged under (b) was by reason of intexicatinn
insane, temporarily or otherwise at the time of
the wraongful act."

Sub-section (3) provides that

"where K the defence under the preceding sub-section
is eatablished, then in a case falling under para-
graph (a) thereof, the accused person shall be
discharged; and in a case falling under pAaragraph
{b) the pravisions of sub-sectinn {(2) of section
169 of the Criminal Procedure aAnd Evidence
Proclamation shall apply."

Now, section 169 af the proclamation has been changed

intn section 172 of the Criminal Prncedure and Evidence scr

nf 1981. Sub-section {2) of 172 says,

"Tf the court finds the person charged with an
nffence insane, the coaourt shall record such
verdict Aand shall issue an order committing
such person tn some Prison pending the sati-
sfaction of the King's pleasure, aor the court
mAy mAke Aany order which it deems fit."

It stands to reason, therefore, that from my evaluation
of proceedings before me, the accused dnes nont fall
under sub-section {(a) of sub-section {2) of section 2,
but rather falls under sub-section (b) of sub-sectian

{2) of section 2, which provides that

"The person charged - if the person charged was by
reason of intoxicatien insane, temporarily or other-
wise, he falls tn be treated under section 172 aof
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the C.P. & E. of 1981."

The accused dnesn't deny that he may have caused the act.
Witnesses say that he actually caused it, and relying
on that evidence it seems the crnwn)has proved that the
Aaccused is responsible or is criminally liable for the

death of the deceased.

"I have taken into consideration the age of the accuszed.
While the empowering section dones provide +that the accused
should or could be kept in Prison pending the signification
of the King's pleasurz taking into account the age of the
accused and taking'intn account the circumstances under
which he was led into the typo of voluntary insganity that
he brought upon himself, viz. voluntarily taking liquor
which resulted in some form . of madness, I feel therefoare
that it would be proper to impose some other alternative
form of punishment allowed by the same sub-section (2)
which says that the c¢ourt may make any order which it decns
fit. I have taken into account the fact that the accused
has admitted every piece nf evidence levelled apainst
him. I have seen the wAY in which he stood the c¢cross-
examination and that he manifested to me honesty in his

answers tno the guestions put. He didn't seem evasive,.

Thking All these into account, my assessors and 1
feel that you have got to be given a chance to behaAave well
in society; and I hope you have learned your lesson and

that you are going te desist from experimenting with liquor.

The verdict I have lighted on is that you were insane
At the time that you committed this offence on account of
the }iqunr ¥you had voluntarily consumed, and the sentence
my Assessors and I have agreed upnh is that you go to Ganl
for 4 years, half eof which is suspended for 3 years on
condition that you shall not be convicted of a crime invol-
ving violence to tht.person of another committed during the

period of the suspension of the sentence.

8th May, 1990.

For Crown : Mr Lenono

For Defence : Mr Fosa.



